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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WLOX BROADCASTING COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


RADIO ASSOCIATES, INC., 
Intervenor. 


Case No. 14,106 


eee Ne ee ee ee ee ee ee 


PREHEARING STIPULATION 

The Appellant and Appellee believe that the following are the issues 
presented in this case, it being agreed and understood that the parties 
do not concede the correctness of any legal or factual premise implicit 
in the formulation of the questions: 

1. Whether, under the circumstances of this case and in the light 
of the hearing record, the Commission erred in failing to find that 
Edward Ball, who holds a small minority of the stock of intervenor and 
is to lend intervenor all of the money which is to be used for the con- 
struction and initial operation of its proposed television station, is a 
"principal" of intervenor and is to be so considered in evaluating the 
several factors relative to the comparison between intervenor and 
appellant, and whether the Commission should not, in fact, have con- 
sidered Mr. Ball not only a "principal" but also a person in a position 
to dictate the manner of operation of the proposed station and who could 
and probably would gain legal control of intervenor. 

2. Whether the Commission erred in excluding evidence as to the 
probable nature and effect of the business advice which would be given 
and the business methods which would be applied to intervenor by 











Edward Ball, and also the probable effect of such advice and methods 
upon control of the corporation. 

The Intervenor believes that the issues in this case are as follows, 
without conceding the correctness of any legal or factual promise 
implicit in the formulation of the questions: 

1. Whether, under the circumstances of this case and in the light 
of the hearing record, the Commission erred in failing to find that 
Edward Ball, a 1.5% stockholder, who is neither an officer or director 
of intervenor, which is owned by Odes E. Robinson, a 62.8% stock- 
holder, (Mrs.) Frances L. Robinson, a 1.9% stockholder, James H. 
McKee, a 30.4% stockholder, and (Mrs.) Kathleen Sutton McKee, a 
3.1% stockholder, there being no other privity of interest between 
Edward Ball and any such other stockholder, and is to lend intervenor 
all of the money which is to be used for the construction and initial 
operation of its proposed television station, is a "principal" of inter- 
venor, and is to be so considered in evaluating the several factors 
relative to the comparison between intervenor and appellant. 

2. Whether the Commission should not, in fact, have considered 
Mr. Ball a principal in a position to dictate the manner of operation of 
the proposed station and who could probably gain legal control of inter- 
venor. 

3. Whether the Commission erred in refusing to receive evidence 
as to the business activities of Mr. Ball in other irrelevant matters, 
which other activities were sought to be introduced to show that he 

would apply similar treatment to intervenor. 
| It is further agreed that the following procedure shall govern the 
filing of briefs and the Joint Appendix: 

1. The preparation and filing of the Joint Appendix shall be 
deferred, as hereinafter provided, until the printed briefs of the parties 
shall have been served and filed. 


2. Onor before February 6, 1958, the Appellant shall serve and 
file its multilithed or printed brief... 








3. On or before March 13, 1958, the Appellee and Intervenor shall 
serve and file their multilithed or printed briefs. 

4. The Appellant shall file its multilithed or printed reply brief, if 
any, on or before March 24, 1958. 

5. The Joint Appendix shall be printed or multilithed and served 
and filed on or before March 31, 1958. It shall be kept as short as 
possible and its pages shall be independently numbered, but the portions 
of the record printed therein shall also state the pages of the record 
wherein this material may be found. Unless otherwise determined by 
the parties, no part of the Notice of Appeal shall be printed in the Joint 
Appendix, but this Prehearing Stipulation shall be included. 

6. All references in the briefs shall be to the page numbers of the 
record which was filed with the Clerk of this Court. 

| Respectfully submitted, 
WLOX BROADCASTING COMPANY 


By /s/ ELIOT C. LOVETT 


FEDERAL COMMUNICATIONS 
COMMISSION 


By /s/ RICHARD A. SOLOMON 


RADIO ASSOCIATES, INC. 
By /s/ MAURICE R. BARNES 
November 7, 1957 
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[ Filed Aug. 15, 1956] 


| Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of 


RADIO ASSOCIATES, INC. 
Biloxi, Mississippi | 


WLOX BROADCASTING COMPANY 
Biloxi, Mississippi — 


For Construction Permits for 
New Television Stations 


DOCKET NO. 10844 
File No. BPCT-1150 


DOCKET NO. 10845 
File No. BPCT-1157 
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MEMORANDUM BRIEF IN SUPPORT OF EXCEPTIONS 
2K ake * ok * 
Argument 

The evidence considered by the Examiner in connection with the 
loan arrangement, together with the additional findings requested in our 
exceptions, substantially states the facts of record. We believe that, 
on the basis of these facts, the Examiner should have reached a different 
conclusion concerning the effect of Ball's participation in the affairs of 
Radio Associates. It is true that the loan agreement and the understand- 
ing of the parties as to its practical effect do not place voting control of 
the applicant in Edward Ball. However, it is unrealistic to ignore the 
fact that under the 


[2156] 
agreement Mr. Ball may, in his discretion, dictate effectively the 
manner in which the affairs of the corporation are to be conducted. It 
is for this reason that, in evaluating and weighing the comparative fac- 
tors, we believe Mr. Ball must be considered as an important principal 
rather than as a creditor or an insubstantial 1.5% stockholder. It is 
proposed that Mr. Ball will render business and financial advice to the 
applicant, and it is apparent that his advice will extend beyond matters 


respecting the reduction of salaries and operating expenses in the event 


"2 
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. 
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5 
the station sustains operating losses. While Mr. Ball will not live in 
Biloxi, he will be furnished financial reports of the station's operations 
on a weekly basis, and he alone will have complete and exclusive control 
over the degree of his participation in the fiscal and business affairs of 
the applicant. The record reflects that the extent to which he will inject 
himself into the affairs of Radio Associates will be governed solely by 
the financial success of the station as reflected in its financial reports 
to him. These are the prerogatives of ownership. We believe these 
facts place Mr. Ball well beyond the role of a mere creditor since they 
establish that he may, at his election, have an important voice in decid- 
ing how the affairs of the applicant are to be conducted on a day-to-day 
basis, even though it may be expected that he would not participate in 
person in the day-to-day operations of the station. 
* * % * ae 
[2240] 


| FCC DECISION GRANTING APPLICATION OF RADIO 
ASSOCIATES, INC. (See Record p. #2895, J.A. #11 ) ] 


K * ok * ca 

[2843] 
[ Filed Aug. 16, 1956] 
EXCEPTIONS TO THE SECOND INITIAL DECISION 
AND REQUEST FOR ORAL ARGUMENT BY THE 
WLOX BROADCASTING COMPANY 

* * * * * 
[2847] 

12. Excepts to the latter half of Par. 25-D beginning with the sen- 
tence (14th line) "The Board of Directors of Radio Associates has agreed 
to the formalized terms and conditions of the loan as hereinabove de- 
scribed", followed 


[2848] 
by the finding that ''the loan will be made as planned", and the observa- 
tion that WLOX urged findings relating to the "improbabilities that 
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6 
Radio Associates, Inc. , can construct and operate the station within the 
financial limits indicated by the loan and repayment and revenue plans 
proposed". Such findings and statements are not supported by the record. 
As a substitute for that part of Par. 25-D beginning with the 15th line the e 
following should be inserted: 
However, if the notes were not paid and Robinson could not 
obtain refinancing, Ball would not give up his right to fore- 
close. And if he did take over the stock he doesn't think that 
he would participate in the operation of the station any more 
than he would otherwise. (Tr. 694.) In such event he definitely 
would not move to Biloxi. (Tr. 696.) Robinson realizes that 
if the loan be not paid at maturity and if he be unable to re- 
finance, he will lose all of his collateral. (Tr. 728-9, 1112.) 
He has considered trying to sell the station if he should be 
faced with such a prospect. (Tr. 1106-7.) 
There has been no corporate acceptance of the detailed 


4 __iésg, 


terms, or even of the maximum amount or duration of the 
loan. (Tr. 1092-3, 1098). In fact, the terms have not even 
been reduced to writing. According to Robinson, they merely 
exist in "an understanding" between him and Ball. (Tr. 1104.) 
Except for this oral understanding, Ball has received no 
assurance that the corporation will give a note containing the 
specified terms. (Tr. 649-650.) 

The maximum loan figure of $300,000 was determined in 
the light of the construction-cost estimate of $248,648, the 
first year's operating-expense estimate of $150,000, and the 
first year's expected revenue of $198,000. (Tr. 597-8.) 

The loan is to be repaid out of station earnings. (Tr. 1098, 
1112.) In addition to the operating expense of $150,000, 
which includes a contingency fund of $17,200 (Tr. 1105), 
there will be the interest on the Ball loan and the deprecia- 
tion charge. Depreciation will be based upon a life of five 
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years for one-fourth of the assets, ten years for one-half, 

and 20 years for one-fourth. (Tr. 1106.) 
(Also see Brief which is being filed simultaneously herewith. ) 

5 K bd ak * 
[2849 ] 

14, Excepts to the failure of the Examiner to include in Par. 25-E, 

or elsewhere, a finding to the following effect: 
Mr. Ball intends to give "advice" on financial matters 

and to draw upon the experience which he has had in operat- 

ing other businesses both in Mississippi and elsewhere. 

(Tr. 612, 616.) 
Exception is also taken to the action of the Examiner in ruling out as 
irrelevant and immaterial reference to the business methods applied by 
Ball to the detriment of the mortgage bond holders of his Markham Hotel 
in Gulfport. Pursuant to this ruling (Tr. 621), WLOX counsel made an 
offer of proof (Tr. 622-3) of the facts surrounding the suit brought in 
the United States District Court in the Biloxi Division in August 1952, 
Civil Action No. 1249, by Arthur F. Landstreet, Inc. , against the 
Hotel Markham, Inc., for the appointment of a receiver and foreclosure 
of the bond mortgage. The offer of proof shows that Ball, who had con- 
trol of the Markham, held a substantial number of mortgage bonds, and 
that he applied his 





[2850] 
business methods to the operation of the Hotel in such a way as to 
depress the value of the bonds so as to enable him to purchase them at 
a low figure. This he did by directing that business be turned away from 
the Markham into the Edgewater Gulf Hotel, thereby increasing the 
revenue of the Edgewater and decreasing that of the Markham while at 
the same time he equally apportioned the cost of operation between the 
two hotels. The case was finally settled out of court and Ball paid 
approximately par value for the bonds held by the plaintiff company. In 





[2850] 


| 8 | 
the light of this evidence, which was available but which was ruled out, 
an additional finding should be made to the following effect: 

In connection with the operation of the Markham Hotel in 
Gulfport, Mr. Ball applied business methods which were de- 
signed to depress the value of the mortgage bonds and enable 
him to purchase them at a low figure. This effort was defeated 
only by resort to the U. S. District Court in Biloxi. 

a * ae x 

| 2864 | 

58. Excepts to the failure of the Examiner to insert conclusions 
based upon the proposed Ball loan and its probable outcome. This has 
a direct bearing not only upon the influence which must necessarily be 
possessed by Ball over Radio Associates' station policy and operation 
but also upon the probable change in legal control of the corporation 
within the foreseeable future. Additional conclusions should, therefore, 
be inserted, preferably after Conclusion 2, to the following effect: 

If Radio Associates should receive a construction permit, 
Edward Ball, according to his testimony, will loan a maximum 
of $300,000 for the construction and operation. This figure is 
based upon an estimated construction cost of $248,648 and an 
operating expense of $150,000 for the first year, not including 
interest on the Ball loan or depreciation. The loan will be for 
a period of two years, will bear interest at 4%, and will be 
evidenced by a note of the corporation, endorsed by its Presi- 
dent, Odes E. Robinson, with no extension privilege. It will 
be secured by 55% of the outstanding stock of the corporation. 

It will be repaid out of revenue from the station operation, 
which is estimated at $198,000 for the first year. Neither 
the amount nor the terms of the loan have been reduced to 
writing, and they have not been accepted by the corporation. 
They merely exist in an "understanding" between Ball and 
Robinson. This understanding is clearly not enforceable. 
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If the Ball loan should be made in accordance with the 
"understanding" and the note given as now verbally planned, 
it could not conceivably be repaid out of the earnings of the 
proposed station. The cost of construction will be, in round 
figures, $248,000, which would be subject to depreciation on 
the basis of one-fourth ($62,000) over five years, or $12,400 
per year, one-half ($124,000) over ten years, or $12,400 per 
year, and one-fourth ($62,000) over 20 years, or $3,100 per 
year. Therefore, for each of the first five years the total 
depreciation would be $27,900. Interest at 4% on $300,000 
would be $12,000 per year. Thesé*two items total $39,900. 
In addition to depreciation and interest, it is estimated that 
there will be operating expenses of $150,000, making a total 
of $189,900. It is claimed that the revenue will amount to 
$198,000.- This means that there will be approximately 
$8,100 remaining each year to be set aside as a reserve with 
which to repay the $300,000 loan at the end of two years. 
Inasmuch as only $16,200 would be thus accumulated at the 
end of two years, there would obviously be a shortage of 
$283 ,800. This would present a real problem because there 
is to be no extension privilege provided in the note, and Ball 
does not intend to give up his right to foreclose. 

[2865] 

There is no question but that Radio Associates must 
average a net profit, after all taxes, of $150,000 for each of 
the first two years in order to provide enough money to pay 
off the $300,000 Ball loan. Based upon current, published 
Federal and Mississippi State tax rates, it would be neces- 
sary for the corporation to realize revenue averaging approxi- 
‘ mately $539,900 before taxes, or $341,900 more than the 
anticipated $198,000, during each of these two years. This 
would leave taxable income of $350,000 after deducting interest 
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($12,000), depreciation ($27,900), and operating expenses 
($150,000), aggregating $189,900. This taxable income of 
$350,000 would be subject to Federal income taxes at the . 
rate of 30% on the first $25,000 and 52% on the next ‘ 
$325,000, or a total Federal tax of $176,500. The Mis- 
sissippi income tax would amount to $23 ,313* for a total 
Federal and State tax of $199,813. This would leave 
$150,187 to apply on the Ball loan, or only $187 more than 
actually needed. . 

The record discloses no method whereby Radio & 
Associates may reasonably expect to increase by 
$341 ,900 its estimated revenue of $198,000 to a total of 
$539 ,900 in order to avoid foreclosure of the Ball note and é 
the acquisition by Ball of the collateral in the amount of 
55% of the outstanding stock. This is no doubt the reason 
that Robinson has already considered trying to sell the 
station if he should be faced with the prospect of losing his 
collateral. In view of this likely contingency the conclusion 
is inevitable that a grant to Radio Associates means a grant 
to a corporation that will, at least after two years, be con- 
trolled by Ball or by someone whose identity is not now — & 
determinable. Therefore, Ball's qualifications have a very 
direct bearing upon the qualifications of Radio Associates 
to become a television licensee. 


* + * ae & 
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[NOTE. In its briefs, appellant's references to the 
Commission's Decision are to the document listed 
as Item 164 in the certified record and bearing pages 
2895 through 2942. There was included in the re- 
cord a duplicate copy of the Decision as Item 94 
bearing pages 2240 through 2287, and appellee and 
intervenor's references are to this copy. Accord- 
ingly, dual Record page numbers of the Decision 
appear in the Joint Appendix. ] 


[2240] 
[2895] 


DECISION 
By the Commission: Commissioner Bartley dissenting and voting to 
grant the application of WLOX Broadcasting 
Company. 
Preliminary Statement 

1. The mutually exclusive applications of Radio Associates, Inc. 
(hereinafter Radio Associates) and WLOX Broadcasting Company (here- 
inafter WLOX) for construction permits for new television broadcast 
stations to operate on Channel 13 in Biloxi, Mississippi were designated 
for hearing in a consolidated proceeding by an Order of the Commission 
of January 6, 1954. The Commission, in its order of designation, 
found each applicant legally, technically, and financially qualified to 
construct, own, and operate a television broadcast station. 

2. The aforesaid Order required the Examiner to determine on a 
comparative basis which of the operations proposed in the above-entitled 
applications would best serve the public interest, convenience and neces- 
sity in light of the record made with respect to the significant differences 
among the applications with particular reference to the following: 

(a) The background and experience of each of the above- 

named applicants having a bearing on its ability to own 
and operate the proposed television station. 
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(b) The proposals of each of the above-named applicants 
with respect to the management and operation of the 


proposed station. — 

(c) The programming service proposed in each of the 

above-entitled applications. 

3. Permission was given the Examiner to enlarge the issues, on 
his own motion or on petition properly filed by a party to the proceeding 
and upon sufficient allegations of fact in support thereof, to determine 
whether the funds available to the applicants give reasonable assurance 

- of the effectuation of the proposals advanced. A petition to enlarge 
issues by the specification of an additional such issue as to Radio Asso- 
ciates was filed by WLOX on April 28, 1954. This petition was denied 
by the then Examiner (FCC 54M-632), which action is here affirmed. 

4. The proceeding was conducted under the so-called "points of 
reliance" system (the parties’ points of reliance are attached hereto as 
Appendix A). Testimony was received from five witnesses on the hear- 
ing dates of April 26, 28, 29, and 30, 1954, and in the form of 29 
depositions taken by the competing parties in Biloxi, Mississippi on 
March 31 and April 1, 1954. By agreement of the applicant parties, 
their proposed findings of fact and conclusions of law were exchanged on 
June 18, 1954. By the same arrangement, Radio Associates, Inc. , filed 
a copy of its proposed findings with the Examiner only on May 21, 1954. 
The Chief of the Commission's Broadcast Bureau filed proposed findings 
of fact and conclusions on June 24, 1954. At the commencement of the 
April 26, 1954 session of the hearing, a comprehensive stipulation 
agreed to by all the parties was introduced with respect to the areas to 
be served, important economic facts associated with those areas, area 
activities in the order of their economic importance, factual recitations 
with respect to the WLOX list of 63 organizations and the Radio Associates 
list of 18 organizations and 3 individuals contacted in connection with the 
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parties' proposed program schedules, for discussion of program plans 
and assurance of cooperation with respect to such proposed programs, 1/ 

5. An Initial Decision was released on July 7, 1954 in which the 
then Examiner concluded that the grant should be made to Radio Asso- 
ciates. Oral argument was held before the Commission en banc upon 
exceptions to that Initial Decision on December 14, 1954 and the Com- 
-mission released on February 24, 1955 a Memorandum Opinion and 
Order, hereinafter referred to as the Remand Order. The Remand 
Order directed that a further hearing be conducted to ascertain the facts 
in the areas referred to in these excerpts: 


T/ With the exception, in the case of Radio Associates, of the Biloxi 
Chamber of Commerce. 
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"(a) The details and conditions of the proposed loan by 
Edward Ball to Radio Associates; 

"(b) The general reputation in the community and area 
in question of J. S. Love, Jr.; 

"(c) The question whether Edward Ball has also violated 
Mississippi law in the two noted respects (liquor 
sales and gambling), and, if such violations are 
established, and if Radio Associates so desires, 
evidence as to Ball's general reputation in the com- 
munity and area in question; 

"(d) Admission into evidence of WLOX Exhibit No. 5; 

"(e) Testimony by either applicant of additional pro- 
gramming contacts not listed in the McFarland 
exchange material and made before the date of that 
exchange. 

"In addition, the Examiner, if satisfied--by the party's speci- 

fication--of the decisional significance of the point of reliance 

advanced, will hear evidence on the following: 
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"'(f) Whether the working areas proposed by Radio Associates’ 

are inadequate with respect to housing, operation, and servic- - 
ing so as to affect adversely the quality of that applicant's 

programming (WLOX substitute point of reliance No. 3, referred 

to at Tr. 159); | 

"(g) Whether WLOX's equipment provisions are inadequate to 

permit the effectuation of that applicant's remote programming 

(Radio Associates' proposed substitute point of reliance No. 5 

referred to at Tr. 159)." 
6. The Remand Order Stated: 

"It is pointed out that except for the question of the Ball loan, 
we do not compel or require the taking of testimony on the 
other matters listed above; it is rather a matter of the parti- 
cular party's right, if it so desires, to have the opportunity 
of establishing facts which may warrant or be of aid to it in 
obtaining a point of preference over its rival." 


e 
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It was agreed in prehearing conferences after the remand that the parties 
would not pursue further the matters referred to in the quoted subpara- 
graphs (e), (f), and (g) above; the subject of subparagraph (d) was pre- 
sented at the further hearing and the exhibit was received. The issues 
tried at the further hearing were those specified in (a), (b), and (c) ad 
above. A further hearing of evidence, after intermediate prehearing 
conferences and postponements requested or occasioned by the pleadings 
of the applicants, was held in Biloxi, Mississippi on January 9 through 
January 12, 1956. The record was closed on the last date and by order 
made on the record at that time the parties were directed to file pro- 
posed findings and conclusions. Counsel for each applicant and the 
Broadcast Bureau filed proposed findings and conclusions "directed only 
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to the matters heard," and a reply pleading was timely filed on May 4, 

1956 on behalf of Radio Associates, Inc. : 
7. The Remand Order's instructions to the second Hearing Examiner 

are set out in the Order's paragraph 11 which is here quoted in full: 
"11. The Examiner who heard the evidence and issued the 
Initial Decision of March 28, 1954, [sic 2/ is no longer avail- 
able, having left the Commission. Therefore, another Ex- 
aminer will conduct the further hearing on the matters set out 
in the foregoing paragraph. After the taking of testimony, 
the Examiner will allow the parties an appropriate period for 
the filing of proposed findings and conclusions directed only 
to the matters heard, and will then issue a new Initial Decision 
taking into account these additional facts and conclusions. That 
Initial Decision will, of course, also take into consideration 
the evidence adduced in the previous hearing and the findings 
and conclusions of the March 28th [sic] Decision. In order to 
avoid confusion, we believe it desirable to delineate with some 
particularity the new Examiner's role with respect to the find- 
ings and conclusions of his predecessor. The Examiner is not, 
of course, to regard his role as of an appellate or review nature; 
no party is to address exceptions to the March 28th [sic] deci- 
sion to the Examiner. But at the same time, if he should en- 
counter--in drawing up his new Initial Decision--instances of 
what he determines to be clear error in either the facts or 
conclusions of the March 28th | sic] decision, he is not pre- 
cluded from correcting such errors. In connection with this 
entire question, the Examiner should bear in mind, particu- 
larly where demeanor or conflicts of testimony are shown to 
be involved, that it is his predecessor who has heard the wit- 
nesses." 


2/ The correct date is July 7, 1954 
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8. The second Examiner's Initial Decision was released on June 5, 
1956; it also would grant the application of Radio Associates. Exceptions 
were filed by the Broadcast Bureau and WLOX; replies thereto and briefs 
were filed by Radio Associates. Oral argument was held December 18, 
1956 before the Commission en banc. Radio Associates' counsel did not 
timely file a notice of intention to participate in oral argument and we 
will herein formalize our ruling to sanction counsel's participation in 
the oral argument. We shall also herein rule on and grant the same 
counsel's unopposed petition of August 29, 1956 to accept late filing of 
briefs directed against the exceptions filed by WLOX and the Broadcast 
Bureau. Our rulings on the exceptions appear in Appendix B attached 
hereto. 

Findings of Fact 

9. The Area to be Served. Biloxi is located in Harrison County, 
Mississippi. Gulfport is the County Seat. Within the computed Grade B 
contours of both proposed operations are Biloxi with a 1950 census pop- 
ulation of 37,425, Gulfport with 22,659, and Pascagoula with 10,805. 
Within the city limits of Biloxi is Keesler Air Force Base with 1,437 
housing units, a separate population of more than 20,000, and an annual 
payroll in excess of $50,000,000. Biloxi and its immediate environs, 
exclusive of Keesler Air Force Base, has a population of 45,983, of 
which 16% are Negroes. The area activities, in the order of their 
economic importance, are (a) Keesler Air Force Base, (b) resort busi- 
ness, (c) fishing and seafood industry, (d) deep sea fishing and port of 
entry, (e) shipbuilding, (f) manufacturing, and (g) farming and cattle- 
raising. 

The Applicants 


Radio Associates, Inc. 

10. Radio Associates has operated standard broadcast station 
WVMI in Biloxi since 1950. The station operates on the facilities 570 kc, 
1 kw, daytime only. | 


nd i 





%, 





[2245] 
[2900] 


17 
11. Radio Associates, Inc. is authorized to issue 500 shares of 
$100 par value common stock, of which 315 shares are issued and out- 
standing. The 185 unissued shares are subject to a purchase option at 
par value held by Odes E. Robinson. The officers, directors and stock- 
holders are as follows: 


[2245 
[ 2900 
Shares Percent 
: of of 
Office Name and Address Stock Stock 
President Odes E. Robinson 
Director Near Biloxi, Mississippi 198 62.8 
Secretary and (Mrs.) Francis L. Robinson | 
Director Near Biloxi, Mississippi 6 1.9 plus 
Vice President James H. McKee 
and Director Jackson, Mississippi 96 30.4 plus 
Kathleen Sutton McKee 
Jackson, Mississippi 10 3.1 plus 
Edward Ball 
Tallahassee, Florida 5 1.5 plus 


12. Odes E. Robinson, president, director and principal stock- 
holder (62.8%) of applicant Radio Associates, Inc. , has a background in 
radio extending from 1918. During the period 1928 to about 1930, he 
was a radio salesman in Dickson, Tennessee. He became successively 
engineer at WFIW, Hopkinsville, Kentucky, in 1930-1931; chief engineer 
and directly in charge of personnel and equipment at WIRE, Indianapolis, 
Indiana, 1933 to 1937; and technical supervisor of West Virginia Net- 
work in Charleston, West Virginia, 1937 to 1950, in charge of all engi- 
neering personnel and equipment for four stations located in Charleston, 
Clarksburg, Huntington, and Parkersburg, West Virginia. He also 
prepared the television applications of WCHS, Charleston, and WSAZ, 
Huntington, West Virginia, and assisted in purchasing the equipment 
and supervised its installation at the last-named station. While asso- 
ciated with the West Virginia network, he participated in the work of ws. 
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creating network shows from stations on the network. During World 
War II, Mr. Robinson trained personnel in the conduct of operations at 
the four stations of the network, and conducted for the U. S. Govern- 
ment a class in radio engineering at Morris Harvey College in Clarks- 
burg, West Virginia, training engineering personnel for the Signal 
Corps and civilian work. He also conducted a consulting radio engineer- 
ing business and performed engineering services for many radio stations 
in the United States. At one time he owned an interest in WMON, Mont- 
gomery, West Virginia, which interest he has since sold. He is presently 
a stockholder in WKOY, Bluefield, West Virginia, and in WPTW, Piqua, 
Ohio. He holds a first-class radio telephone operator's permit. Mr. 
Robinson owns 198 shares of the issued stock of Radio Associates, Inc. 

13. In 1950, Mr. Robinson established radio station WVMI in Biloxi, 
Mississippi, owned and operated by the applicant corporation, Radio 
Associates, Inc. His personal residence is just outside the Biloxi city 
limits; i.e. , about 400 feet from the city line. | 
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Mr. Robinson's entire time has been devoted to the management and 
operation of station WVMI, Biloxi, Mississippi, since September, 1950. 

14. In Biloxi, Mr. Robinson is a member of the Chamber of Com- 
merce, Lions Club, Notre Dame Fathers Club (a local high school 
organization), Red Cross, Cancer Fund, and Revelers Carnival Asso- 
ciation. 

15. James H. McKee, vice-president and director of Radio Asso- 
ciates, Inc. , is a wholesaler of radio and television equipment in Jackson 
and Central Mississippi. He lives in Jackson, but is frequently at an- 
other home he maintains in Gulfport, where he spends about one-fourth 
of his time. He attends directors' meetings of Radio Associates, Inc. , 
and is available for advice and counsel with respect to business matters 
particularly. He leaves the active management of WVMI to Odes E. 





is 
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Robinson. He takes no part in WVMI program planning and program 
performance. He belongs to civic organizations in Jackson, but to none 
on the Gulf Coast. He has known Mr. Robinson since 1927. 

16. Frances L. Robinson and Kathleen Sutton McKee are the wives 
of Odes E. Robinson and James H. McKee, respectively. Kathleen 
Sutton McKee will take no part in the day-to-day operation of the pro- 
posed television station. 

17. Mrs. Robinson is secretary of Radio Associates, Inc. and 
performs administrative day-to-day duties and participates, on occa- 
sion, in the programming of the station. She has had17 years' asso- 
ciation in broadcasting; she also holds a third-class radio-telephone 
operator's permit. She has written scripts and planned programs for 
children's and housewives' broadcast over station WVMI. She is a mem- 
ber of various women's civic activities in Biloxi--the Lion's Auxiliary, 
the Sacred Heart Mother's Club, and church organizations. She expects 
to act in an advisory capacity as a women's director for the proposed 
television station, contacting civic organizations, women's clubs, 
Parent-Teachers Associations, and various organizations of like charac- 
ter. 

18. Mr. Edward Ball is a stockholder in the Wakulla Edgewater 
Company, which owns the Edgewater Gulf Golf Club, and various other 
properties near Biloxi, and is associated with the Markham Hotel of 
Gulfport. He is a member of the Gulfport Chamber of Commerce, the 
Florida State Chamber of Commerce, an organizer of the Atlantic, Gulf 
& Pacific Safeway Association, and an officer of the Florida Gulf Coast 
Highway Association. The two latter organizations have sponsored 
important highway and bridge improvements affecting Gulf Coast cities 
and towns of Mississippi, including Biloxi, Edgewater Park, Gulfport, 
and Pascagoula. He will take no active part in the proposed television 
station operations, other than to consult on financial and business 
problems. 
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19. The mandate for inquiry about the Ball loan is discussed in 
paragraph 3 of the Remand Order, which is as follows: 


"3. Loan by Ball. The record shows that Edward Ball, a 
1.5% stockholder in Radio Associates, in return for 
loaning that applicant the money for the construction 


of the station, will receive 55% of the stock as security. 


But the only evidence in the record on this matter is 

_ the following agreement: 'I, Edward Ball, do hereby 
agree to loan to Radio Associates, Inc. , applicant for 
new television station, sufficient money for the purpose 
of construction and operation of the proposed television 
outlet should Radio Associates, Inc. , receive authority 
from the Federal Communications Commission to con- 
struct and operate proposed TV station. This amount 
will be loaned to Radio Associates, Inc. , Biloxi, Mis- 
sissippi, and I am to receive as security for the loan 
fifty-five percent (55%) of the issued and outstanding 
stock of Radio Associates, Inc.' WLOX's several 
timely attempts to determine the particulars concern- 
ing this loan, including the important question of who 
votes the stock while it is held by Ball as collateral, 
were rebuffed by the Examiner on the ground that the 
Commission had found both applicants to be financially 


qualified. The question, however, is not one of financial 


qualifications but of control of the proposed station. In 


view of the important bearing this information could have 
on such factors as integration of ownership and manage- 


ment and local residence, this proceeding must be re- 


manded to obtain the material facts with respect thereto." 
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The evidence shows that Mr. Ball has agreed to make a loan on the basis 
indicated by the statement above quoted, which had been heretofore signed, 
notarized, and filed with the Commission,as a part of the application. Mr. 
Ball's resources include cash in banks amounting to more than $1,000,000; 
he is financially able to make the loan; and he testified that he is obligated 
and that he will do so. Mr. Robinson testified that Radio Associates, Inc. 
relies on the making of this loan for constructing and operating the pro- 
posed television station. 

20. In the event of exercise by Mr. Robinson of the option to purchase 
the 185 shares of unissued stock of Radio Associates, Inc., he would © 
pledge additional shares so as to maintain the 55% ratio called for in the 
loan agreement. Mr. Robinson will provide from his holdings the 55% of 
stock to be pledged as collateral for the proposed loans, the stock shares 
to be endorsed in blank or made the subject of a "stock power" endorse- 
ment and delivered to Mr. Ball to be held by him as security for the loan. 
Mr. Robinson will be the owner of record of 
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the pledged stock shares; he will continue at all times to vote the shares 
and thus will remain the majority and controlling stockholder of the 
corporation; he will actively manage and direct the affairs of the corpora- 
tion and the station operations notwithstanding the stock pledge contem- 
plated. 

21. Mr. Ball would loan for purposes of constructing and operating 
the proposed station such amounts of money up to $300,000 as may be 
required; the loans to be made as the needs for funds arise. The loans 
will be made "at an interest rate not in excess of four percent, interest 
payable quarterly with the loan maturing at the expiration of two years." 
As the loans are made the corporation and Mr. Robinson will deliver to 
Mr. Ball promissory notes of the corporation personally endorsed by 
Mr. Robinson. 3/ Interest and principal payments are to be made from 
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expected station earnings. There have been no discussions or agree- 
ments concerning renewals or extensions of the notes. It is Mr. Ball's 
opinion that if the loans could not be paid off out of earnings Mr. Robin- 
son would "probably have very little difficulty in refinancing any TV 
station once he had it up."" Mr. Ball himself made no commitments for 
refinancing. Although there are no formal documents of completed offer 
and acceptance of the loan, the details thereof are fully described in the 
evidence on the basis of which it is found that the loan will be made as 
planned. WLOX urges that there is only an oral agreement for the loan. 
We find the agreement sufficient to give reasonable assurance that the 
promisor (Ball) will fulfill his commitment. (See Kokomo Pioneer 
Broadcasters, 16 RR 285, 304.) The pleadings on behalf of WLOX also 
urge findings and conclusions relating to the probabilities and improb- 
abilities that Radio Associates, Inc. can construct and operate the 
' gtation within the financial limits indicated by the loan and repayment 
and revenue plans proposed. But the issues--both as originally stated 
and as revised in the Remand Order--do not contemplate an inquiry con- 
cerning the financial qualifications of Radio Associates; moreover, as 
pointed out in the Remand Order, particularly paragraphs 3 and 9, the 
offered and admitted evidence is insufficient to raise a substantial ques- 
tion of financial qualifications. The remand question relates to actual 
and probable control of the applicant corporation. 

22. Mr. Ball owns 5 shares or 1.5% of the Radio Associates stock; 
he is not an officer or director; he does not plan to purchase additional 
stock or to become an officer or director of the corporation, or to parti- 
cipate in the day-to-day management or operation of the station. Mr. 
Ball does expect to receive weekly reports upon the operation, to review 
them, and to offer business and financial advice from time to time upon 
the fiscal management of the business; | 


3/ The Board of Directors very early in the history of the application 
_ empowered Robinson to make such financial arrangements as he 
deemed feasible. 
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the extent of his advisory participation might be increased if the fiscal 
operations should indicate continuing deficits of revenue versus expenses; 
he might also offer advice upon programming if he believed that pro- 
gramming was not in the public interest and therefore was contributing 
to a nonprofit situation. 2” Mr. Ball and Mr. Robinson recognize that 
the advice to be offered by the former is to be considered by Radio 
Associates and its manager, Mr. Robinson, as advisory only. Mr. 
Robinson's unequivocal testimony, stated in the presence of Mr. Ball, 
is in part as follows: 
"Q. Now, if the station be established and the loan be made 
as contemplated, will you be required to prove--to obtain the 
approval of Mr. Ball to all expenditures above petty cash 
amounts ? 
"A. No, sir, the entire operation will be under my direct 
control. 

* * ke kK * 
"Q. Is it correct that your understanding with him is that 
the pledging of stock as collateral is just a collateral security 
arrangement rather than a vesting of control and direction? 
"A. Yes, sir, Iam to retain control. I am not giving up 
my rights there. 

xe KK * 
"Q. If there were any--if the operating revenues were less 
than operating costs, who would determine, in what way if 
any, operating expenses would be curtailed ? 
"A. I would be the one, sir. 
"Q. You would not accept any suggestions from Mr. Ball? 
"A. Oh, yes, sir, I would ask for advice, if we were losing 
money, and would see if he had any suggestions of getting 


8 


new business, the best way to keep from losing money, and 
get the business. 
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"Q. Would you listen to his suggestions as far as reductions 

in salaries and other operating expenses ? 

"A. I've had quite a few years’ experience along that line in 

the operation of a radio station. I don't think I would have 

to ask, or consult him on the matter 


4/ On this point the witness stated: "If I found that the programming was 
not in the public interest, I would immediately give advice to change 
it to where in my opinion it would be in the public interest." 
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of reducing over-all operating costs in that respect. 

"Q. If he requested that you make such reductions, what 
would be your attitude ? 

"A. I would probably tell him I was manager of the station 
and president of the corporation, but if I thought he could 
help me, though, I would certainly ask his advice, the same 
as I would ask a banker or any other businessman if I was 
having financial difficulty, if we were not taking in as much 
as we were paying out, which I have made a rule not to do 
for the past five or six years in my radio station. 

"Q. Iwill restate it. What is your intention, if you have 
an intention, with respect to maintaining and continuing 
your ownership of a majority of the stock? 

"A. I intent to retain the majority of the stock, sir. I 
made it--I've been here six years, in the corporation from 
the ground up, and I've got some service of providing radio 
and TV facilities to the entire coast, and my home is here 
on the coast. I intend to retain it through every means that 
I possibly can legally of retaining majority control of the * 
company. 
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"Q. Is it correct that so far as you know the only circum- 

stance that would divest you of the majority control would 

be a default and forfeit of the collateral which you intent to 

put up? 

"A. Yes, sir. 

"Q@. Is Mr. Ball present in the hearing now? 

"A. Yes, sir. 

"Q. Prior to this time and prior to such time as you made 

similar statements on an earlier date in this hearing had 

you or had you not apprised Mr. Ball of your intentions in 


that regard? 
"A. Prior to here? 
"Q. Yes. 


"A. Oh, yes, Ihad. In all our conversations he had been 
perfectly willing for me to retain control during all times 
and retain voting rights in all stock. He had said he doesn't 
know anything about running a television station, that he's 
leaving that entirely in my hands. All he is doing is provid- 
ing the money for me to construct a TV station with." 
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23. The amount of stock to be pledged as collateral, that is, 55% 
(see paragraph 20 supra), was agreed upon without bargaining between 
Mr. Robinson and Mr. Ball; when first discussing the loan Mr. Ball 
inquired as to what protection he would have against Mr. Robinson's 
possibly selling control in the corporation after the loan was made, 
whereupon, Mr. Robinson offered to pledge 55% of the outstanding 
stock as collateral security and as a protection against a change of 
ownership. Apart from #£:‘loan agreement, Mr. Ball has made a loan 
of $2,500 to Radio Associates; this incidental transaction is of no signi- 
ficance here. 
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24. Both the Broadcast Bureau and WLOX content Mr. Ball is 
actually a principal and can exercise an effective degree of control 
through his financial and business advice; WLOX, especially, urges that 
Robinson's stock pledge agreement with Ball amounts to Robinson's giving 
up managerial control. We do not agree. 7 

25. The facts of record demonstrate that Radio Associates, Inc. is 
controlled, managed and directed by Odes E. Robinson and that the loan 
arrangements will not deprive him of his rights or deter him from exer- 
cising his responsibilities to conduct the business of the corporation. 
Business and financial advice from Mr. Edward Ball will be available 
and will be followed at the discretion of Mr. Robinson. The evidence 
does not warrant the inference that policies or operating practices of 
Radio Associates, Inc. will or may be effectively dictated or controlled 
by Mr. Ball. Mr. Robinson and Mr. Ball have accumulated experience 
and success in their respective fields of broadcasting and finance. The 
broadcasting enterprise here proposed is to be effectuated under Mr. 
Robinson's direct control and supervision, and the financing agreements 
fully recognize his competence in that field by preserving to him unim- 
paired management authority. The record is clear that Mr. Ball would 
give advice only if things were not faring well at the station--an eventuality 
which we have no basis in this record for predicting. Likewise, there is 
no record evidence indicating a probability of Robinson losing his stock 
under the pledge agreement. 


* * 
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WLOX Broadcasting Company 
33. WLOX Broadcasting Company has operated standard broadcast 
station WLOX in Biloxi since 1948. The station operates on the facilities 
1490 kc, 250 w, U. | 
- 34. WLOX Broadcasting Company is authorized to issue 4000 shares 
of $50 par value common stock, of which 1000 shares are issued and 





4 





2255 
2910 


27 
outstanding. The officers, directors and stockholders®/ are as 
follows: 


5/7 Percentage of stock shown for each stockholder includes issued 
~  gtock only. See footnote 8, infra. 
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Percent 
of 
Office Name and Address Stock 
President and J. S. Love, Jr. 44.6 
Director Biloxi, Mississippi 
Secretary and Dr. B. B. O'Mara -4 
Director Biloxi, Mississippi 
Vice-President Dr. L. J. Smith 2.0 
and Director Biloxi, Mississippi 
Treasurer and C. S. Wentzell 2.0 
Director Biloxi, Mississippi 
Director Howard A. McDonnell 4 
Biloxi, Mississippi 
(Mrs.) Joe Ellis Buie Love 44.6 
Biloxi, Mississippi 
Director Vance M. Thompson 4.0 
McCrory, Arkansas 
Floy M. Dees 2.0 


Biloxi, Mississippi 

35. J. S. Love, Jr., president, director, and a 44.6% stockholder 
of applicant WLOX Broadcasting Company, is a member of the Missis- 
sippi State Bar Association. He was admitted to the Bar in 1932 after 
receiving his law degree from the University of Mississippi. From 
1932 through 1937, he served as counsel in the legal department of 
Reconstruction Finance Corporation, assistant state counsel for RFC 
and Agricultural Credit Corporation at Jackson, Mississippi, and 
assistant state counsel for Home Owners Loan Corporation. He was 
thereafter engaged in the bond business, and the practice of law until 
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1941. At that time he became associated with the hotel business. In 
consequence of a bankruptcy reorganization proceeding Mr. Love in 
1938 became president of the Buena Vista Hotel in Biloxi, Mississippi, 
retaining, however, residence in Jackson, Mississippi, until 1941. He 
assumed managership of the Buena Vista Hotel in 1941, and took com- 
‘plete charge of it on September 3, 1951. Since 1941 he has operated 
another hotel in Biloxi known as the White House Hotel, and a group of 
forty-four houses belonging to the White House Cottage Company. Mr. 
Love's principal background, activities and experience have been in the 
hotel business. At the hearing, he described himself as a "hotel man" 
not a "radio man." 

36. For the 13 years prior to the time of the hearing, Mr. Love 
has continuously been a resident of Biloxi. Intermittently, he was a 
resident in Biloxi for 3-1/2 years previously. He also maintains a 
home for his family in Jackson, Mississippi, necessitating his being in 
that city one or two days per week. Mr. Love maintains offices in 
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the Hotel Buena Vista which is also the headquarters of station WLOX. 
Although not devoting more than an hour "or more" a day "on the average" 
to WLOX affairs, it is Mr. Love's testimony that he has been in constant 
daily touch with the manager of station WLOX, has supervised its opera- 
tion, and is always available to make decisions on matters of policy. 

All negotiable checks of the station are signed by him. He frequently 
remains on duty at the Buena Vista Hotel from 2:00 until 4:00 in the 
morning. Since station WLOX operates 24 hours per day except Sun- 
days, Mr. Love often goes into the station in the absence of Mr. Butter- 
field, the manager, in these early morning hours to see what is taking 
place in its operations and to supervise them. There is evidence, and 
we find, that other directors, though holding minor stock interests, 
actively participate in policy decisions at directors' meetings and > 
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frequently confer with Mr. Love on station problems. Mr. Love acts 
as intermediary in passing on to the radio station WLOX management 
and staff the opinions, views, and directions of the Board of Directors, 
particularly with reference to employment, personnel, and financial 
matters, but not generally with respect to programs. 

37. Mr. Love is a member of the Biloxi Port Commission, 
Chamber of Commerce, Biloxi, Mithras and Revelers Carnival Asso- 
ciations, Biloxi Yacht Club, director of the Mississippi Children's Home 
Society, Board of Trustees of the Biloxi Elks Club, Pine Bluff Area 
Executive Board of the Boy Scouts of the Southern District of Mississippi, 
member of the Mississippi, Mississippi Coast and American Hotel Asso- 
ciations, Mississippi Economic Council, and has been and now is an 
honorary colonel on the Governor's staff of the State of Mississippi. 


* * * * ok 
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45. Dr. B. B. O'Mara is secretary, a director, and a 0.4% stock- 
holder. He has been a resident of Biloxi for 21 years where he is a 


practicing physician. Mr. O'Mara is a graduate of the University of 
Mississippi Southern College. He is a member of the Biloxi Chamber 
of Commerce, a past president of the Biloxi Lions Club, a member of 
the Rotary Club, past president of the Mississippi Coast Counties Medi- 
cal Society, a past president of the Mississippi State Medical Associa- 
tion, a member of the American Medical Association, of the American 
Academy of Pediatrics, of the Mississippi State Pediatrics Society, of 
the Gulf Coast Clinical Society, and of the American Legion. Heisa 
Mason and a Shriner and belongs to the Sigma Chi Literary Fraternity, 
the Phi Chi Medical Fraternity, the Great Southern Country Club, and 
the Mithras Carnival Organization. He will take no part in the day-to- 
day operation of the proposed station. 
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' 46. Dr. L. J. Smith is vice-president, a director, and the owner 
of 2% of the stock. He is a graduate of Loyola University School of : 
Dentistry, New Orleans, Louisiana, and has been for the past 17 years 
a resident of Biloxi where he is a practicing dentist. Mr. Smith is. 
president of the State Board of Dental Examiners, past president of 
the Mississippi Dental Association, a member of the American Dental 
Association, a Fellow of the American College of Dentistry, a member 
of the Lee Feriots Carnival Organization, the Mithras Carnival Organi- 
zation, the Businessmen's Club, the Biloxi Yacht Club, Elks Club, 
Knights of Columbus, Friends of Notre Dame, and of the Biloxi Chamber 
. Of Commerce. He will take no part in the day-to-day operation of the 
proposed station. 

47. C. S. Wentzell is treasurer, a director, and 2% stockholder. 
He was born in Biloxi where he has lived for 64 years, attended the 
Biloxi public schools, being a graduate of Biloxi High School, also of 
Draughn's Business College, Biloxi, and of Soule Business College, New 
Orleans, and has now retired as a tourist court operator. Mr. Wentzell 
is a member of the Biloxi Chamber of Commerce, twice past Commander 
of the American Legion, Biloxi Post; past president of the Biloxi School 
Board, president of the Board of Trustees of Perkinston Junior College, 
past Vestryman in the Church of the Redeemer, past president of the 
Mississippi Coast Shrine, a member of the Advisory Board of the USO, Ee. 
of the American Hotel Association, of the 40 & 8 Society, the Elks Club, 
the Biloxi Red Cross, president of the West End Fire Company, and 
president of the Biloxi Revelers Carnival Organization. He will take no 
part in the day-to-day operation of the proposed station. | 

48. Howard A. McDonnell, a director and .4% stockholder, has 
lived in Biloxi or the immediate area for 41 years where he is a lawyer 
and a criminologist, with offices in the Barq Building, Biloxi. He 
attended the Biloxi public schools, Loyola University, New Orleans, 
and Cumberland Law School, Lebanon, Tennessee. Mr. McDonnell is 
a Mississippi State Senator, a member of the Biloxi Chamber of Commerce, 
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past chairman of the American Red Cross Drive for Biloxi, Public In- 
formation chairman of the Red Cross Disaster Committee for Biloxi, 
chairman of the Lions Committee for Public 
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Playgrounds, chairman of the Committee on Funds for Lighted Play- 
grounds for white and colored children, president of the Harrison County 
Bar Association, member of the Mississippi Bar Association, chairman 
of the Judiciary Committee on Child Welfare, member of the American 
Prison Association, vice-chairman of the Senate Penitentiary and 
Prisons Committee, author of the first State Juvenile Court System for 
the State of Mississippi, and author of the State Parole Act of Missis- 
sippi. He is also a member of the Biloxi Elks Club, the Biloxi Yacht 
Club, and a teacher in the Sunday School of the Lutheran Church. Mr. 
McDonnell will take no part in the day-to-day operation of the proposed 
station. — 

49. Joe Ellis Buie Love is the wife of J. S. Love, Jr. and the 
owner of 44.6% of the stock of the WLOX Broadcasting Company, 45% 
of the stock of the Hotel Buena Vista, Incorporated, a hotel-operating 
company, 45% of the stock of the White House Cottage Company, owner 
of cottages; and 45% of the stock of Marine and Dock, a cabaret, all in 
Biloxi. She has been a resident of Biloxi for the past 12 years, isa 
member of the Junior League Club, of the: Les Masques Carnival Organi- 
zation, and a member of social clubs. She will take no part in the day- 
to-day operation of the proposed station. 


50. Vance M. Thompson, a director and 4% stockholder, is presi- 
dent and a 30% stockholder of the New Buena Vista Hotel Company, and 
a minority stockholder in the White House Cottage Company, owner of 
cottages, all in Biloxi. He also has varied non-broadcasting business 
interests in Arkansas. He is a resident of McCrory, Arkansas, and 
will take no part in the day-to-day operation of the proposed station. 
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51. Floy M. Dees, a 2% stockholder of the WLOX Broadcasting 
Company, is vice-president, director, and a minority stockholder of the 
Dees Chevrolet Company, automobile dealer, and vice-president , direc- 
tor and a minority stockholder of Home Supply Company, automotive 
parts dealer, all in Biloxi. She has been a resident of Biloxi for the 
past twenty-seven years, where she has been active in various organi- 
zations, including membership in the Biloxi Dogwood Garden Club, the 
Biloxi Cleophan Club, president of the Women's Missionary Society of 
the First Baptist Church, and has been superintendent of the beginners' 
department of that church for the past twenty years. She will take no 
part in the day-to-day operation of the proposed station. _/ 

52. Boice R. Butterfield, proposed manager of the proposed tele- 
vision station should applicant WLOX Broadcasting Company receive a 
construction permit from this Commission, testified that he is a sub- 
scriber to 60 shares of WLOX Broadcasting Company stock, of $3,000 
actual value, amounting to 1.5 percent of the stock of that company.°/ 
He attended Western Illinois Academy, Macomb, Illinois 


’/ As amended by further stipulation of the parties at the hearing on 
April 29, 1954. 

8/ The application of WLOX Broadcasting Company discloses that all 
unissued stock has been subscribed on a pro rata basis except by 


Mrs. Floy M. Dees who, on a pro rata basis, would be entitled to 
subscribe to the 60 shares subscribed by Mr. Butterfield. 
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where he took part in radio programming; and similarly took part in 
broadcasting from Western Illinois State Teachers College, which he 
attended. In the interim he had worked for WCAZ, Carthage, Illinois. 
From sometime in 1942 until March, 1943 he worked as chief announcer 
for KBUR at Burlington, Iowa. From March, 1943 to February, 1945 








» 
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he served with the Armed Forces, principally at Keesler Air Force 
Base, at which time he also served as a sports announcer over station 
WGCM, Gulfport. Upon discharge from the military service he was 
employed at Keesler Air Force Base in a civil service capacity for two 
years as an administrative assistant, while also working a late-hour 
announcement schedule with station WLOX. During this time he was 
serving also as United Press News reporter for the Mississippi Gulf 
Coast area. While at Keesler he was in charge of the theatres, enter- 
tainment, and recreation facilities on the base, and became familiar 
with booking and arrangements for films, with projection machinery, 
and how to splice film and to handle the sound section of it. Subsequently, 
as recreation and sports director for U. S. Veterans Administration 
Service in Biloxi, he was responsible for booking film and obtaining film 
for use in entertaining at the veterans hospitals. Since August of 1941 
he has been general manager of WLOX Broadcasting Company. In order 
better to prepare himself to perform his duties as manager of the pro- 
posed television station, Mr. Butterfield has visited and observed the 
production of programs in several television stations, namely, WDSU- 
TV, New Orleans; WPIX-TV, New York City; WALA-TV, Mobile; and 
WKAB-TV, also in Mobile. At WALA-TV he spent approximately 10 
days studying in detail the operation of the station. 

53. Mr. Butterfield is a member of the Biloxi, Gulfport and Ocean 
Springs Chambers of Commerce, is a vice-president of the Biloxi Lions 
Club, member and chairman of Keesler Air Force Base Relations Com- 
mittee for the Biloxi Chamber of Commerce, a member of the publicity 
committee of the Biloxi Chapter of the American Red Cross, publicity 
chairman for the March of Dimes in that locality, a member of the 
American Legion, of the 40 & 8 Society, of the Revelers Carnival Organi- 
zation, of the Biloxi Businessmen's Club, of the Knights of Columbus, 
and of the Back Bay Fire Company and West End Fire Company. He is 
also serving on the Board of Directors of the Mississippi Broadcasters 
Association, is the Mississippi representative on the Broadcast 
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Advertising Bureau, and a delegate to the White House Conference on | 
Highway Safety. | + 
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CONCLUSIONS . 
1. As was pointed out in paragraph 1, supra, page 1, the Commis- 
sion has found that each applicant is legally, technically and financially 
qualified to construct, own and operate a television broadcast station. i 
The final question, following both hearings, is that of determining 
which of the two applicants is the better qualified in the light of the com- ay 
parative evidence received. The answer to this question is determina- 
tive of which applicant would serve better the public interest. The orig- of 
inal Initial Decision (paragraph 2 of the Conclusions therein) stated that . 
"guch matters as local residence, participation of its officers and 
principal employees in public service and community affairs, and integra- 
tion of ownership and management in the respective applicant organiza- > 
tions, are important factors in comparative considerations entering into 
a composite evaluation of all of the substantial factors and differences a 
between applicants for radio broadcasting construction permits.'"' The 
second Initial Decision correctly points out (paragraph 2-A) '"Participa- 
tion by ‘principal employees' of the applicants in public service and 
community affairs is not of decisional importance in this proceeding; 
instead, significant considerations in this area of composite evaluation 
are those pertaining to the principals, that is, the individuals who con- 
trol or own and will take part in making policies and conducting the - 
operations of the proposed station." (Citing Commission precedents. ) 
2. Under a special heading entitled ''Findings of Ultimate Facts" 
the first Examiner made a number of findings, and the second Examiner 
added to them in the second Initial Decision. In large degree those | 
_ findings which contained within them conclusionary matter, established 


the comparative standing of the applicants. Our conclusions which 
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follow closely parallel those of the Examiners, although in certain 
criteria differences are present. 
Local Residence 

3. WLOX asserts the local residence of its officers, directors and 
stockholders as a factor favoring its proposal, stating that the total 
combined years of residence in the Biloxi community of all of these 
would reach the figure of 204 years. In contrast it is stated that Mr. 
and Mrs. Odes E. Robinson could not show that they had resided in 
Biloxi for more than four years each. It further asserts that the other 
officers and stockholders of Radio Associates, Inc. are not residents of 
Biloxi. As reflected in our findings, Radio Associates does draw its 
local residence from the Robinsons who hold in excess of 64% of its 
stock and hold the positions of president and secretary, respectively, 
in addition to being directors of the corporation. They have resided in 
Biloxi since 1950. Ali the principals of WLOX except one, a 4% stock- 
holder and director, have been residents of Biloxi for periods varying 
from 12 to 64 years. 


[2275] 
[2930] 


4. Under the factual situation here present in WLOX we have 
virtually complete local residence over a period of many years. The 
showing of Radio Associates is strong, the majority of its stock being 
held as above set forth, by local residents who are in a position to bring 
fully to bear on station operations the knowledge of local needs derived 
through such residence. Contrary to the position of the Examiner, how- 
ever, we believe that in view of the strength of the showing of WLOX 
some preference is warranted. 

Civic Activities 

5. WLOX also asserts superiority in the local civic activities of its 
principals. The record shows reasonable civic participation of both Mr. 
and Mrs. Robinson of Radio Associates, as it does with Mr. and Mrs. 
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' Love of WLOX. Mr. O'Mara, Mr. Wentzell, Mr. McDonnell and Mr. 
Butterfield of WLOX show active participation in local civic organiza- 
tions in responsible positions with the showing of Dr. Smith and Mrs. 
Dees also being good. In this area of comparison the showing of WLOX 
also entitles it to a minor preference. 
Diversification of Business Interests 

6. The local business interests present in the applicant WLOX are 
hotel interests, dentistry, physician, attorney, automotive, and broad- 
cast. Those found in the applicant Radio Associates include hotel in- 
terests and broadcast. The diversification here present fails to estab- 


lish in either applicant a broad basis for knowledge of community needs. 


WLOX, however, does merit a slight preference in this secondary area 
of comparison. 
Integration of Ownership with Management 

7. In this factor we are in accord with the conclusions of the Ex- 
aminer and those which follow are adopted as the Commission's conclu- 
sions except as to the extent modified by footnote material: 

“Applicant Radio Associates, Inc. asserted...a Point of 

Reliance claiming preference as against applicant WLOX 

Broadcasting Company because of 'Superiority with Respect 

to Integration of Ownership and Operation.' It bottomed 

this claim upon the fact that Odes E. Robinson, President 

and 62.8% stockholder of Radio Associates, Inc., will 

devote his full time to the television station as its general 

manager, being assisted therein by his wife, Mrs. Frances 

L. Robinson, a1.9 percent plus stockholder of Radio Asso- 

ciates, Inc. Mrs. Robinson is Secretary and director of 

Radio Associates, Inc. , holds a third class radio telephone 

operator's permit, has had long association with radio 

broadcasting, written scripts 
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* for and planned programs covering considerable periods of 
. time, and now performs, and will continue to perform, 

~ administrative day-to-day duties in connection with radio 

. broadcasting and the proposed television broadcasting, 

* and will participate from time to time in certain programs 
; of the latter .2/ 

: "Radio Associates, Inc. , has two other stockholders, 
- , James H. McKee and his wife, Kathleen Sutton McKee, 

~ ° both of Jackson and Gulfport, Mississippi, who together 


hold approximately 34% of the stock of this company. 
Neither of these persons attempts to participate in or 
control the day-to-day operation and program planning of 
station WVMI, nor will they attempt to do so with respect 
to the proposed television station to be operated by Radio 
Associates, Inc. , nor will Edward Ball, 1.5% stockholder. 


. | ". the only full-time managerial employee who will have 
- a stock interest in the proposed television station of WLOX 
. Broadcasting Company is Boice R. Butterfield, its pro- 


posed General Manager, who is only2/ a 1.5% stock sub- 
scriber and not an officer or director of this corporation. 
The only other participant officer and stockholder of WLOX 
Broadcasting Company is its President, Mr. J. S. Love, 


‘e. . Jr., who is a 44.6% stockholder, who participates in 
« decision on policy matters. ..but whose principal interest 
oa* 


is the hotel business. At the present time Mr. Love has 
been devoting not more than an hour or so a day to super- 
vision of the affairs of radio station WLOX and this super- 

. vision appears to be principally with regard to its financial®/ 
matters. The day-to-day control over, and supervision of, 


programs of station WLOX is the responsibility of Mr. 
Butterfield. 
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"Apart from Mr. and Mrs. Love and Mr. Butterfield, the 
stock holdings in WLOX Broadcasting Company are spread 
among six other persons, each holding only very nominal 
amounts of the stock. Although three of these six persons 
occupy corporate offices of WLOX Broadcasting Company, 
none of them is to take part in the day-to-day operation of 
the proposed television station. 


17 The element of greatest significance here, of course, is the inte- 
gration of Mr. Robinson, notwithstanding the greater length of 
description of Mrs. Robinson's capacities. 

2/ This adverb would also apply to Mrs. Robinson of Radio Associates. 

3/ The Commission intends the reference as one of definition rather 
than one of minimization. 
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“Radio Associates, Inc., has sustained its claimed Point of 
Reliance and preference as against WLOX Broadcasting 
Company on the ground of superiority over WLOX with a 
respect to integration of ownership and operation. 


"The evidence at the further hearing warrants no change in 
the ultimate findings stated immediately above. Mr. Robin- 
son owns a majority of the stock in Radio Associates and he 
controls and directs the management and day-to-day opera- ! 
tion of its business; he will continue to occupy these roles a] 
notwithstanding the pledging of a controlling stock interest 
as collateral for the substantial loan by Mr. Ball. The loan 
period is for two years and the uncertain and unplanned finan- 
cial arrangements or control changes that thereafter might 
occur (subject, of course, to Commission approval) are 

‘  gpeculative factors that do not alter the clearly defined 
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owner-management-operation situation required to be evaluated 
in this proceeding. (See Appalachian Broadcasting Corporation, 
11 Pike & Fischer RR 1327, 1391.) 


* * * * * 


2278 
2933 


Broadcast Experience 

9. Both Odes E. Robinson, president and General manager of Radio 
Associates, Inc. and Boice R. Butterfield, general manager of WLOX 
Broadcasting Company have broad backgrounds in broadcast operations. 
That of Mr. Robinson is very extensive. He has occupied various posi- 
tions of responsibility for a period in excess of 20 years encompassing 
many phases of broadcast operations. The experience of Mr. Butterfield, 
as detailed in our findings, is not equal to that of Mr. Robinson. In addi- 
tion Mrs. Robinson also brings some broadcast experience to the duties 
she would perform in the proposed operation. While Mr. Love of WLOX 
does bring some broadcast experience to that applicant, his interest and 
activities have rested primarily in the hotel field with his activities in 
broadcast work not being on a day-to-day basis of operations. The over- 
all showing of Radio Associates in this area or comparison is superior 
to that of WLOX, when stock ownership involved, quality and quantity of 
experience, and application thereof to station policy and operation are 
taken into consideration. 


a * * * * 
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15. There is finally the question of "the details and conditions of 
the proposed loan by Edward Ball to Radio Associates," which occasioned 
remand of the proceeding to an Examiner, as set forth in paragraph 5(a) 
of the "Preliminary Statement," supra. We have found in paragraph 23 
of our findings that the agreement between Mr. Ball and Radio Associates 
is sufficient to indicate reasonable assurance that the promisor (Ball) 
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will fulfill his commitment to the applicant company. We believe that 
the facts as set forth in our findings in paragraphs 19-25, inclusive, 
warrant the conclusions that Mr. Ball intends to and will make the loan 
as discussed in these said findings; that Mr. Robinson and the other 
directors will have the control and management of the conduct of the 
operation; that forebodings of control in Mr. Ball charged by WLOX are 
purely speculative, and on the basis of the evidence in this record not 
entitled to credence on our part. 
. Summation 
16. The Commission has considered the relative merits of the 
applicants. Contrary to the Examiner, we believe the differences present 
in proposed programming not to be of such significance as to warrant 
decisional preference. In the factors of local residence and civic parti- 
cipation, and in the secondary 


[2281 ] 
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factor of diversification of occupations of principals, we believe that the 
differences which are present, recognized by the Examiner but deemed 
not sufficient to favor either applicant, favor WLOX. We believe this to 
be true, although ameliorated by the fact (given more weight by the 
Examiner) that each applicant has maintained a broadcast facility in the 
community for a period of years which has been operated in accordance 
with the area's needs and interests -- an objective upon which the above 
factors also bear. The preferences thus accorded are slight, Radio 
Associates also making a substantial showing in the local residence and 
civic activities factors. In staffing proposal, scheduled hours of opera- 
tion, the obtaining of film, the records of past operations, we have con- 
cluded as did the Examiners that neither applicant is entitled to any 
preference over the other. With regard to the proposed loan by Mr. 
Ball to Radio Associates, we have concluded that the loan will be made 
as proposed and that this transaction will not give to Mr. Ball control 
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control over that applicant. We agree, as stated, with both Examiners 
that the record in the instant proceeding demonstrates the substantial 
superiority of Radio Associates over WLOX Broadcasting Company in 
the matter of integration of ownership with management and that the 
experience of the principals of Radio Associates is greater than that of 
the principals of WLOX. Upon the greater strength of these last men- 
tioned factors in the present proceeding, and Radio Associates’ clear 
preferences with respect thereto, this case is decided. 

17. In view of the foregoing findings and conclusions, and all the 
matters of record herein, we make the ultimate conclusion, as did both 
the Hearing Examiners, that greater assurance of effectuation of the 
proposals here advanced and of a continuing operation aware of and 
sensitive to local needs is present in the proposal of Radio Associates 
and therefore that the public interest, convenience and necessity will 
better be served by a grant of the application of Radio Associates, Inc. , 
than by a grant of the application of WLOX Broadcasting Company. 

18. Reference is made to our statements in paragraph 8 of the 
Preliminary Statement herein. In view of the fact that we have allowed 
Radio Associates' counsel to participate fully herein, we have, in effect, 
granted counsel's petition to accept late filing of briefs, etc. , as described 
in the said paragraph 8. The ordering clause following hereinafter will 
reflect our action upon the aforementioned petition. 

ACCORDINGLY, IT IS ORDERED, This 1st day of August, 1957, 
that the petitions of Radio Associates, Inc., "For Waiver of Rule 1.854(d) 
and Notice of Intention to Appear and Participate in Oral Argument" and 
the petition of Radio Associates, Inc., "For Waiver of Rule 1.854(c) and 
For Extension of Time In which to File Reply Brief’ ARE GRANTED; and 
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IT IS FURTHER ORDERED, That the application of Radio Associates, 
Inc. , for a permit to construct a television broadcasting station in Biloxi, 
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Mississippi, to operate on Channel 13 IS GRANTED, subject to the 
condition that its antenna structure be painted and lighted in accordance 
with Part 17 of the Commission's Rules; and 

IT IS FURTHER ORDERED, That a waiver of Section 3.613(a) of 
the Commission's Rules is granted to permit Radio Associates, Inc. to 
_ locate its main studio at the location specified in its said application as 
amended; and 

IT IS FURTHER ORDERED, That the application of WLOX Broad- 
casting Company for the same facilities IS DENIED. 

_ FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 


Secretary 
[SEAL] 


Released: August 6, 1957 
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APPENDIX ''B" 
Ruling on Exceptions of 
WLOX Broadcasting Company 
Exception No. 
* * * * * 


10, 11, 12, 13, 15, 17, 18, | Denied as not being supported by the 
23, 24, 42, 43, 44, 46, 47, = record. 

48, 52, 53, 54, 55, 58, 60, 

61, 62, 63 | 


14 ! Denied as immaterial involving a private 


suit on which there was no adjudication. 
ok * Bs * K 
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EXCERPTS FROM 
TRANSCRIPT OF PROCEEDINGS 


[277] 
ODES E. ROBINSON, 
called as a witness on behalf of Radio Associates, Inc. , having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BARNES: 
* * 
[329 ] 

Q. Mr. Robinson, have you made any arrangements for the loca- 
tion of your transmitter, and soon? A. Yes, I have. 

Q. And where will that be located? A. At the Edgewater Gulf 
Hotel, located at Edgewater Park, Mississippi, midway between Biloxi 
and Gulfport. 

Q. And what arrangements have been made to have your installa- 
tion in that hotel ? 


[330] 
A. We have arranged to lease the necessary space to build a pro- 


posed plant for a rental during the first year of $100 a month, anda 
renewal of said lease for an additional two years at a rental to be 
agreed upon, but not to be in excess of $50 a month. This also includes 
space for the television antenna mounted on top of the hotel. 
* * * K 
[1414] 
EDWARD B. BALL 
called as a witness for Applicant, Radio Associates, Inc., having first 
duly sworn, was examined and testified as follows: 
ad * * * 
[1416] 
DIRECT EXAMINATION 


BY MR. BARNES: 
* 
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Q. Would you please tell us the nature of the agreement. A. The 
nature of the agreement is that I have agreed to loan to a maximum of 
$300,000, to put in the station if the permit is secured at an interest 
rate not in excess of four percent, interest payable quarterly with the 


loan maturing at its expiration of two years. 


[1417] 
ak * 
CROSS EXAMINATION 
BY MR. LOVETT: 
* aa 
[1420] 

Q. Mr. Ball, I show you a document designated as Exhibit II A 
which is also attached to the application to which we have just referred 
and I call your attention to a figure which is designated Total Estimated 
Cost of Proposed Station, and I ask if you will read that. A. What 
period of time? 

Q. This is construction. A. Total Estimated Cost of Proposed 
Station $248 ,648. 

* * 

[1421] 

Q. Would you read the next to last line. A. "The estimated cost 
of operation for the first year is estimated at approximately $150,000. 
The estimated revenue the first year is estimated to be approximately 
$198,000." 

Q. Is that figure of $150,000. familiar to you? A. Yes, that 
refreshes my memory. 

Q. Now, if more than the $300,000. were needed to construct and 
operate the station, would you supply the additional funds necessary ? 
A. Mr. Lovett, that is a bridge I would cross when I got to it. 

Q. Well, we have reached that point right now, Mr. Ball. A. That 
very Exhibit shows the estimated revenue for the first year is $198,000. 
or $48,000. more than the estimated cost of operation. 
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_ Q. So, you are basing your agreement exclusively upon the esti- 
mated revenue which is mentioned in the Exhibit you just read. A. Iam 
relying there largely upon it. | 
* * * x * 
[1423] 

THE WITNESS: My financial condition is such that if at that time 
I decided that was desirable I could furnish additional funds. 

BY MR. LOVETT: | 

Q. Is there any limit upon the amount of funds which you will fur- 
nish? A. I have not tried to fix any limit in my own mind. 

* a oe * * 

[1424] 

Q. Will the money be loaned all at one time? A. Not necessarily. 

Q. In what amounts will the money be furnished? A. As the 
situation develops and the need for the money arises. 

Q. Who will determine the amount of each payment of each install- 
ment of this loan? A. Mr. Robinson and myself. 

cs * * * * 

[1428] 

Q. How will the stock certificate be endorsed? A. It will either 
have a stock power attached to it or it will be endorsed in blank. I 
would assume that. That is customary. 

* * * * _ * 

[1436] 

Q. In answer to one of my questions in Washington, the Transcript 
267, to be exact, you indicated that you intended to limit yourself to 
giving business advice concerning the proposed television operation. 

Is that still correct? A. That is correct, business advice on financial 
matters not under the operation of the station. 

Q. I assume that you intend to draw upon the experience that you 
have had in operating other businesses? A. Certainly. 

Q. I assume you intend to apply the same sort of business methods 
to the operation of this television station as you have found successful 
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in the operation of your other Mississippi businesses, is that correct, 
insofar as they apply, of course? A. Yes, insofar as they apply. 
* * * * : a 
[1440] 

A. I think that when Mr. Lovett asked me if I intended to apply the 
experience gained in my businesses, in my business operations in 
Mississippi, I should have said not only Mississippi but my business 
experiences as a whole. 

7 * * 

[1441 ] 

A. (Continuing) I will, Mr. Examiner. I would place it more or 
less in the banking category, as I would be loaning money, which is what 
banks do to a large extent. 


oe * 


[1445] 


THE PRESIDING OFFICER: I am going to carry forward the pend- 
ing objection. I don't see the relevancy or materiality of these matters 
to the matters that are at issue in this case, and the motion to strike is 
sustained, the objection is sustained, and consideration will not be given 
to so much of the testimony as related to the acquisition of the Markham 
Hotel insofar as those circumstances have been disclosed in the evidence 
at this point, and I will sustain the objection to further inquiry into this 
matter unless it be made apparently 


[1446] 
relevant, and unless it is, it will not be permitted. 

MR. LOVETT: Mr. Examiner, I intend to show that there is an 
analogy between the activity leading to his present ownership of the 
Markham and that concerned with the proposed loan to Radio Associates. 

THE PRESIDING OFFICER: You may make your statement or offer 
of proof or any arguments on that basis. The ruling will be adhered to. 

_ MR. LOVETT: Very well. I make the offer of proof and tender 
into evidence the testimony which I consider would be adduced from 
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questions of this witness to the effect that he did obtain control of the 
stock of the Markham, that he had a substantial number of the outstand- 
ing mortgage bonds, and that in the operation of the Markham thereafter 
he applied his business methods, which were designed and actually did 
depress the value of the bonds by directing that business be turned away 
_ from the Markham into the Edgewater Gulf Hotel, and thereby increase 
the revenue of the Edgewater and decrease that of the Markham, while 
at the same time, through his control of the Markham, he saw that there 
was an even distribution of the cost of operation of the two hotels, and 
this situation resulted in a complaint being filed against the Hotel Mark- 
ham, Inc. , which this witness controls, by Arthur F. Landstreet, Inc., 
for the appointment of a receiver and a foreclosure of the bond mortgage. 


[1447] 

The suit was Civil Action No. 1249 filed in August 1952 in the 
Biloxi Division of the U. S. District Court right here in this building. 

The complainant was the owner of approximately 2,390 shares out 
of 5,600 shares outstanding, and approximately $251,300 out of 
$473 ,470 in mortgage bonds. 

Testimony was taken, but before the case could come to trial, it 
was settled out of Court, and this witness paid approximately the par 
value for all the bonds held by Landstreet, Inc. to the extent of approxi- 
mately $251 ,000 plus interest. 

These circumstances make it right apparent that the application of 
his business experience, business methods to the operation of the Mark- 
ham were such as to enable him to depress the value of the outstanding 
mortgage bonds so as to permit him later on, in accordance with his 
apparently original plan, to purchase at a very low figure. 

The notes to be given in this case are in a sense, will be ina 
sense mortgage bonds. He is to give business advice to the operation 
of this station. He has indicated that he would apply the same business 
methods to this operation as he would to these others. 
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Therefore, I say that it is entirely material and relevant and indeed 
important to know just what those business methods have been as dis- 
closed by the actual experience in | 


[1448] 
this area. 

oe * a * a 

THE PRESIDING OFFICER: I have previously sustained the ruling 
that the statements made by Mr. Lovett on the record were intended to 
be an offer of proof-- 

MR. LOVETT: That is correct. 

- THE PRESIDING OFFICER: That is as I understand it and it will 
so stand in the record to be offered for that purpose. 

Bs * * * 

[1452 ] 

THE PRESIDING OFFICER: .... Is this the question, Mr. Lovett, 
and if it is not, I misunderstood you, if the station failed to produce 
revenue, if it failed to meet expenses for a period of time, would you 
deem that an appropriate time at which to give or to increase your 
business advice? Is that the question? 

MR. LOVETT: Correct. 

THE WITNESS: Yes. 

BY MR. LOVETT: 

Q. Would that extend to the possible change in the rate policy ? 
A. That would depend on the situation as it then existed. 

* * _* * 

[1453] 

THE PRESIDING OFFICER: Unless the question is restated, the 
objection is valid. I understood your question to be in effect this: 

That if Mr. Ball in the future should find that the programming was not 
in the public interest and accordingly was contributing to the non-profit 
situation, would he then give advice on program matters to improve it. 
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MR. LOVETT: Correct. 
THE WITNESS: If I found that the programming was not 


[1454] 
in the public interest, I would immediately give advice to change it to 
where in my opinion it would be in the public interest. 
oe * a ca ae 
[1468] 
EDWARD B. BALL 
resumed the stand and testified further as follows: 
FURTHER CROSS EXAMINATION 
* e * x 5 
[1476] 
BY MR. McDONNELL: 


[1478] 

Q. ... Now, to the best of your judgment, how long would you say 
in a period of time that you stayed, if you combined the total number of 
days? A. In the year 1955? 

Q. Yes, sir. Combined total number of days, I don't think it 
would exceed two weeks. 

* * * * * 

[1512] 
CROSS EXAMINATION 
BY MR. VALICENTL 
* * * a * 
Q. Sir, since this agvetnen was entered into, have there been 
. ; ’ 

any discussions that you recall as to the exact amount that might 
be required to construct the station? A. The best of my recollection 
is that Mr. Robinson told me that some pieces of equipment, rather 
expensive pieces, would cost less now than when we previously dis- 
cussed it. 
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Q. So that it would be possible that something less than $300,000 
might be required? A. Yes, sir. | 

xk * * ak * 

[1517] 

Q. Mr. Ball, in the event of a default by Radio Associates and the 
inability of Mr. Robinson to personally pay off the note, would you take 
over all the rights incident to the ownership of the stock? Mr. Valicenti, 
that is a problem that I have not given much attention to, but certainly 
with Mr. Robinson's acquaintance and his long experience in the radio 
field, I should think that he would probably have very little difficulty in 
refinancing any TV station once he had it up. 

Q. Then your answer, as I understand it, sir, is to see that he 
gets another loan? A. No, not me. I said I thought he could arrange 
it because of his experience in the radio field, and by that time in the 
TV field, and with his wide acquaintance, to refinance himself. 

Q. And you would have no part in that refinancing? A. I might. 


I might come in on the financing if he asked me to, but up to now that 
problem hasn't come up. | 

Q. So, just so we have all of the possibilities under consideration, 
in the event he was not able to obtain the necessary refinancing, would 
you then take over the stock? A. Mr. Valicenti, might I tell youa 
little from my experience on the loan committee. At the present tine 
the banks with which I am connected have loaned in excess of 


$153,000,000. It is my belief that 


[1518] 
we have not foreclosed on the collateral of a single loan that we have 
made in those banks in the past 15 years. Does that give you an idea of 
the loan offices that we try to operate. 

Q. As I understand it, sir, even in the event Mr. Robinson or 
Radio Associates was not able to obtain refinancing of the outstanding 
indebtedness, you would still not foreclose and exercise the rights of 
your stock? I might not, but I certainly would not at this time give up 








&* 
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my rights to foreclose if the conditions got temporarily to the point 
where it looked like it wouldn't work under any other circumstances. 

Q. In such a case where you would have to take over the stock and 
exercise your rights under the stock, such as voting and so forth, 
would that affect in any manner your previous answer as to the extent 
to which you would participate in the operation of the station? A. No, 
I don't think so. | 

* * a ae * 

[1519] 

Q. As I understand your previous testimony, you said you would 
advise Radio Associates with regard to financial matters, matters of 
that type? A. Yes, sir. 


* * Bd ae * 
[1520] 

Q. Would you move to Biloxi? A. No, sir. . 

* He xe ME cs 
[1530] 

RECROSS EXAMINATION 

* * 2k * ae 

[1537] 
BY THE PRESIDING OFFICER: 

* * * * * 

[1538] 


A. Realistically and practically, Mr. Examiner, I anticipate that 
the loan will be paid out of station earnings, unless after the station is 
established, Mr. Robinson should decide to refinance that loan with 
some other lending institution or individual. 


* * * * * 


A. Mr. Examiner, as I understand your question, the principal 
reason I will take very little interest in the operation of the station is 


because of my ignorance of TV. ... 
* * * * 
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Q. Have you discussed with Mr. Robinson any plans or arrange- 
ments where by you would be kept advised as to the business. status of 
the operation? A. Mr. Bond, yes, sir, Mr. Examiner, we have dis- 
cussed that, and I have been impressed with Mr. Robinson's knowledge 
in the radio field at the time he made this application, prepared it and 
brought it down and presented me with a copy. Well, I read it, but I 
couldn't understand it when it got to the technical side. 

Q. Just what arrangements or agreements have you made with 
him as to the type of frequency of the reports to you that will be made, 
if there are to be such reports? A. Well, I should anticipate a report 
at least weekly, on the operations, of revenues received and expenses 
incurred. 

Q. Is that a matter that you and Mr. Robinson have agreed upon, 
or is that your statement now as to what you might expect? A. We 
have discussed it, but if my memory is correct, and I think it is, we 


agreed that a weekly report would probably be all that would be neces- 
sary. 
Q. That would be a written report each week? A. Typed, yes, sir. 
x oe aK ae cs 
[1548] 
ODES E. ROBINSON 


(Radio Associates) 
applicant, WLOX, was examined and testified further as follows: 


cd * * * Fd 
FURTHER CROSS EXAMINATION 
BY MR. LOVETT: 
Ba = 
[1551 ] 

Q. Are you to turn over all of this stock at the time the first loan 
is made? A. Yes, I have agreed to put up that collateral, 55 percent 
of the--of my stock in Radio Associates as collateral for this loan, 
and from the proposed costs and so forth I will probably need all the 
$300 , 000. 









[1922] 
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Ax [1552] 
Q. What, if any, agreement do you have with the corporation relat- 
ing to your furnishing all of the security in connection with the Ball loan? 
A. Ihave no agreement. I am the largest stockholder in Radio Asso- 
ciates, 
* cs * * * 
Q. In other words, you are putting up all of the security for the 
corporate notes, you are endorsing the notes, as I understand it, to 
Mr. Ball? A. That is correct. 
Q. And still you have no agreement with the corporation to serve 
you harmless if the stock should fall into the hands 








[1553] 
of Mr. Ball through a default? A. No, sir, I'd lose my 55 percent of 
my stock. 
* * * * * 





[1554] 


BY MR. VALICENTI: 
* | * * * * 


é 







[1555] 

A. *** Mr. Ball says, ‘What would prevent you from selling your 
stock to somebody and leave me holding the bag after I loaned you the 
money ?"" | 

And I told him, I said, "Mr. Ball, I am willing to invest practically 
everything I've got in collateral to show you my faith in television for 
the Gulf Coast. We're doing a good job with it."" I said, "I'll give you 
55 percent of my stock as collateral to show that I can make it pay off." 

* * om * * 

[1922] 


BY MR. LOVETT: 
* ¢* .. , ae * a: 













[1923] 
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ae 
[1923] 
| A. ***. On March 30th, while Mr.. McKee was present, I was . 
present, and Frances L. Robinson, Secretary, all three of us were * 
present it was explained to the Board: : * 
@ 


"Under the powers granted in previous —— by the articles of 
the corporation, company by-laws, that Mr. Edward Ball of Edgewater 
Park would loan to the corporation sufficient and necessary money to 
construct the proposed television station should the corporation be given < 
a construction permit by the Federal Communications Commission. Said . 
loan to be repaid from profits, and Mr. Robinson has put up as collateral 
sufficient amount of his stock in the corporation owned by him to consti- 
tute 55 percent of the total issued stock of Radio Associates, Inc. Mr. 
Robinson is to retain all voting rights in this stock while used as collateral. 


[1924] 

5 ; aK x * a 

Q. Mr. Robinson, what provision was made, if any, in the minutes, 
to protect you in the event you should lose the 55 percent of your stock 
you put up as collateral? A. None at all. 

Q. So you have no agreement from the corporation to reimburse 
you in any way if you should lose your stock? A. No, sir. 

* * * cs % 

[1929] 

Q. But Mr. Ball has nothing in writing indicating the acceptance of 
that arrangement? A. No, sir, I don't believe he has except in our 
conversation, why it's accepted. . 

Q. I'm referring to anything in writing. A. No, sir. 

Q. Has there been anything reduced to writing, including the-- 
such terms as he manifested would prevail when he was on the stand? 
A. No, sir, it’s an understanding between us. 

« * * * , * 

[1930] | 
Q. And I ask you whether or not that includes the figure for 


. 
« e "ie 
Th allay A ee pallies 
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depreciation, and you were to ascertain that? A. No, sir not speci- 
fically. There is a contingency fund of $17,200 set up in the operating 
figures for contingencies. However, that isn't necessarily depreciation. 
Depreciation is not a cash item, depends on the method depreciation will 
take on the equipment, or just what the depreciation would be, whether 
it would be a straight-line method or declining method 


[1931 ] 
as I believe there are three methods of computation on depreciation. 
Some of the equipment would be listed as twenty years in life and some 
ten, and some five, so a definite amount for the depreciation before you 
buy that equipment would be hard to determine. 

Q. Would you say normally your assets would be depreciable five, 
ten and twenty year terms? A. Depending on the character, yes, sir. 

Q. And would you say it would be fair to consider it one-half.at 
five years, one-fourth at ten, and one-fourth at twenty. A. No, sir, 
about one-fourth at five years--I'm basing this on radio station operation-- 

Q. Surely. A. --about a fourth in five years, about half in ten 
years, and the tower antenna structure would constitute a fourth at 
twenty years. 

Q. Now, Mr. Robinson, if all notes--have you considered whether 
or not you would endeavor to sell the station to avoid foreclosure on the 
Ball notes if you found that you could not meet the payments out of income 
as contemplated, and if refinancing should become impractical, to which 
Mr. Ball referred-- 

MR. BARNES: I object, Your Honor, I think the question presents 
purely hypothetical, nebulous, speculative situation. 

THE PRESIDING OFFICER: I understand the question to be: 


[1932] 


have you considered that. 
MR. LOVETT: Correct. 
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THE PRESIDING OFFICER: Objection overruled. You may answer. 

A. I considered its possibilities. 

* : * * 

BY MR. VALICENTI: 
* * * * aa 
[1935] Re 

Q. When did you first understand that you would have voting rights 
in connection with the stock? A. At the time of the original agreement, 
I would not give up control, I would retain my voting rights, my interest 
rights, and everything else. In other words-- 

* es * .% * 

[1937] 
BY MR. LOVETT: - 

Q. What if any--what is your understanding, if you had an under- 
standing, as to the procedure that would be followed if there were a 
default on these notes? A. There is no further understanding than what 
I have stated; there is no understanding in case of default. Naturally if 
I couldn't meet the payments of the notes, the notes were defaulted, I 
would probably lose the collateral; however, Mr. Ball and I have, we're 
dealing, or at least Mr. Ball feels he is dealing with an honorable man 
in dealing with me, and I know I'm dealing with an honorable man in 
dealing with Mr. Ball. If the station is making progress and looks good, 


I am sure Mr. Ball would grant me an extension. However, we have 


not agreed on that. 
Q. Now, I understand the loan is to be paid out of operating revenue, 
is that correct? A. Yes, sir. 7 | 
* x : % a 
[1939] 
BY THE PRESIDING OFFICER: 
* 2K x 
[1941 ] 
A. *** In all our conversations he had been perfectly willing for 





[1941 ] 
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me to retain control during all times and retain voting rights in all 
stock. He has said he doesn't know anything about running a television 
station, that he's leaving that entirely in my hands. All he is doing is 


providing the money for me to construct a TV station with. 
* bd bd 5 
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STATEMENT OF QUESTIONS PRESENTED 

In a stipulation entered into by the-parties, appellant and appellee 
agreed that the following questions are presented by this case: * 

l. Whether, under the circumstances of this case and in the light 
of the hearing record, the Commission erred in failing to find that 
Edward Ball, who holds a small minority of the stock of intervenor and 
is to lend intervenor all of the money which is to be used for the con= 
struction and initial operation of its proposed television station, is 
a “principal” of intervenor and is to be so considered in evaluating 
the several factors relative to the comparison between intervenor and 
appellant, and whether the Commission should not, in fact, have con= 
sidered Mr. Ball not only a “principal” but also a person in a posi- 
tion to dictate the manner of operation of the proposed station and 
who could and probably would gain legal control of intervenor. 

2. Whether the Commission erred in excluding evidence as to the 
probable nature and effect of the business advice which would be given 
and the business methods which would be applied to intervenor by 
Edward Ball, and also the probable effect of such advice and methods 


upon control of the corporation. 


* Appellant and appellee do not concede the correctness of any legal 
or factual premise implicit therein. 


(i) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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WLOX BROADCASTING COMPANY, Appellant 
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RADIO ASSOCIATES, INC., Intervenor 


ON APPEAL FROM A DECISION 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Since appellant's Statement of the Case is argumentative and 
incomplete, the following Counterstatement is submitted. 

This is an appeal brought under Section 402(b)(1) of the Comnuni- 
cations Act of 1934, as amended (47 U.S.C. 8402(b)(1)) following a 
comparative hearing on the applications of WLOX Broadcasting Co. 
(WLOX), appellant, and Radio Associates, Inc. (Radio Associates), 
intervenor, for a permit to construct a commercial television station 
to operate on television Channel 13, Biloxi, Mississippi. The Federal 
Communications Commission (the Commission) denied the WLOX application 


and granted the competing application of Radio Associates. 
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In designating the WLOX and Radio Associates applications for com 
parative hearing on January 6, 1954 (R. 173-174), the Commission found 
each applicant £0 be legally, technically, and financially qualified 
- to operate a television broadcast station. Accordingly, the hearing 
issues were limited to those which would show which of the operations 
proposed would best serve the public interest, convenience, and neces= 
sity. An evidentiary hearing was held upon the applications in April, 
1954, and on July 7, 1954, the hearing examiner released an initial 
decision looking toward a grant of the Radio Associates application 
and denial of the WLOX application (R. 1133-1183). Oral argument was 
held before the Commission en banc upon the exceptions to that initial 


decision on December 14, 1954 (R. 1224-1273). On February 24, 1955, 


the Commission released a Memorandum Opinion and Order remanding the 
case for further hearing to determine inter alia the details and con- 
ditions of a proposed loan by one Edward Ball to Radio Associates 

(R. 1274-1279). The Radio Associates application had indicated that 
Ball was to provide “sufficient money for the purpose of construction 
and operation of the proposed television outlet" should Radio Asso= 
ciates win out in the comparative hearing (R. 118119). Since Ball, 

a holder of only 1.5% of its stock, would receive 55% of the outstand- 
ing stock as security for the loan an unresolved question was presented 
as to whether control of Radio Associates would pass to Ball upon 
execution of the loan agreement. If Ball were found-to be in control 
and thus a principal of Radio Associates this factor, the Commission 
stated, would have an important bearing upon the comparative factors 








-3- 
of integration of ownership and management as well as local residence 
(R. 1275). In view of the importance of this question the Commission 
remanded the proceeding for further hearing on this issue. 

The hearing pursuant to the remand was held before another exam- 
iner in January, 1956, in Biloxi, Mississippi, after which findings of 
fact and conclusions of law were again filed by the parties. The 
second hearing examiner who geleased his decision on June 5, 1956, also 
favored a grant of the Radio Associates application (R. 2126). The 
examiner found (R. 2070-2071) with respect to the Ball loan that both 
Odes Robinson (the owner of 62.8% of Radio Associates stock) and Ball 
testified unequivocally that Robinson would provide the 55% stock 
collateral from his own holdings (R. 2072-2075, 2107, 2117); that the 
stock will be endorsed in blank or made the subject of a “stock 
power" endorsement and delivered to Ball to be held by him as security 
for the loan (R. 2071). Robinson, who would continue to be the owner 
of record and to vote the shares would remain the majority and con=- 
trolling stockholder and actively manage and direct the corporation's 
affairs and the operations of the station despite the stock pledge 
(R. 2071, 2075, 2107). Contrary findings, the examiner also found, 
were not supported by any evidence (R. 2071). The examiner concluded 
that Ball's position as minor stockholder and major creditor did not 
make him a principal of Radio Associates and that his personal or. 
character qualifications. or local residence and civic. participation 
had no comparative significance (R. 2124). Exceptions to this decision 


were filed by the Broadcast Bureau (which disagreed with the examiner's 


caf 
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conclusion that Ball was not a principal of Radio Associates (R. 214% 


2154)) and WLOX (R. 2843-2887) to which Radio Associates replied 

(R. 2166-2174). Oral argument on the exceptions was again held on 
December 18, 1956, before the Commission en banc (R. 2184-2231). On 
August 6, 1957, the Commission released its decision (Commissioner 
Bartley dissenting) granting the Radio Associates application and deny- 
ing that of WLOX (R. 2240-2287). 

The Commission, in its decision, awarded slight preferences to 
WLOX in the areas of local residence and civic participation as well 
as diversification of occupations of principals (R. 2280=2281). Radio 
Associates also received slight preferences in the local residence and 
civic activities factors (R. 2281). With respect to the second exam- 
iner's preference to Radio Associates regarding proposed programming, 
the Commission believed the differences not to be of such significance 
as to warrant decisional preference (R. 2280). As to the other 
categories =< staffing proposals, scheduled hours’ of operation, the 
obtaining of film, past broadcast records == the Commission concluded, 
as did the examiners, that. neither applicant was entitled to a 
preference’'(R. 2281). With respect to the Ball loan agreement, the 
Commission went into the circumstances surrounding. it: including: Ball's 
financial interests (R. 2246); resources (R. 2247), the loan memoran- 
dum (ibid.), as well as the stock collateral (R. 2247-2251). The Com 
mission concluded after a detailed analysis of all the evidence 
surrounding the agreement including the unequivocal testimony of both 
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Ball and Robinson (R. 2249-2250). that, control of Radio Associates 


would not pass to Ball upon execution of the loan agreement (R. 2281). 


The Commission also agreed with both examiners that Radio Asso- 
ciates was substantially superior. in the areas of. integration of 
ownership with management and in the broadcasting experience of its 
principals. Accordingly, the Commission decided that these clear 
preferences outweighed the minor preferences awarded to WLOX with 
respect to local residence and civic participation and diversification 
of occupations of principals (R. 2281). 

WLOX filed its Notice of Appeal in this Court on August 30, 1957. 





Ie 

The Commission determination that Ball, as the lender of all the 
funds to Radio Associates for construction and initial operation of 
its television station, is not a principal of Radio Associates is 
supported by substantial evidence. 

Uncontradicted evidence taken at the comparative hearing on the 
WLOX and Radio Associates applications showed that the funds necessary 
for construction and operation of the station, as well as salaries, 
would be made available at the demand of Robinson, the President and 
General Manager of Radio Associates. The piecemeal nature of the 
loan has a distinct advantage for Radio Associates over a lump-sum 
type of loan, since it will tend to lessen interest payments and 
extend the time in which the principal is due. Since the loan was 
made in large part upon Robinson's lengthy radio experience the pledge 
of 55% of Radio Associates’ stock for the loan with voting rights re- 
maining in Robinson was a reasonable business practice to secure 
Robinson's presente with Radio Associates until the loan is repaid. 


Moreover, the record testimony makes clear that Ball will be neither 


an officer nor director of Radio Associates nor participate in the 


day-to-day operation of the station, and that Robinson will retain 
sole discretion as to whether to accept or reject such financial or 
other advice Ball might offer. 
II. 
There is no substantial evidence of record to support the WLOX 
proposition that the Ball-Radio Associates loan agreement is such 





. 


that it is inevitable that Ball will. acquire control of Radio Associates 
in the near future and should therefore be considered a principal now. 


Whether the Radio Associates station would experience financial 


difficulty is itself a speculative matter unsupported by the record. 


The WLOX showing either ignores or oversimplifies many factors with. 
respect to the loan or depreciation of the station's equipment. If the 
station should not be able fully to repay the loan on schedule it would 
under normal circumstances have little difficulty with refinancing and 
the record indicates that Ball might undertake the refinancing himself. 

Even if the station should experience financial difficulty the 
record did not show that control by Ball would be inevitable. Thus, 
Ball stated that in his long experience as a banker his banks have 
loaned over $150,000,000 without a foreclosure and there is no reason 
to believe that the present situation would constitute an exception 


to this long practice by Ball. 
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ARGUMENT 

This case presents the narrow question of whether the Commission in 
passing upon the comparative applications of appellant and intervenor for 
a television station in Biloxi, Mississippi, properly evaluated the role 
of Mr. Edward Ball in the winning applicant, Radio Associates. Mr. Ball, 
a 1.5% stockholder in Radio Associates, is neither an officer nor'a 
director thereof. On the other hand, Mr. Ball, who is engaged in the 
banking business, is to be the sole source of funds for construction and 
initial operation of Radio Associates* station. It is the appellant's con= 
tention that because of these financial arrangements and in the light of 
certain testimony with respect to the reports Ball will receive and the 
advice he may give as a result of his position of principal creditor of 
Radio Associates, the Commission should have concluded either that he was 
presently a principal in Radio Associates or that the probabilities of his 
becoming a principal in Radio Associates in the near future were so 
great that the Commission should so treat him in passing upon the compara- 
tive qualifications of the applicant. (Cf. Enterprise Company v. Federal 
Communications Commission, 97 U.S. App. D.C. 374, 231 F. 2d 7083 cert. 


denied sub nom. Beaumont Broadcasting Corp. v. Enterprise Co., 35] U.S. 
920.) This, appellant’ urges, is important since, if Mr. Ball had been 





considered to be a principal of Radio Associates, appellant believes the 
Commission would not have been able to afford Radio Associates the impor= 
tant preferences in integration of ownership and management and experience 
of principals upon which this case in a large part turned. 

As indicated in the Statement, supra, the Commission was seriously 
concerned by this very problem and specifically remanded the case to an 


w *¥ a 


= 
P: 


“9 
examiner in a large part to provide an evidentiary basis for a conclusion 
as to whether Ball should properly be considered to be a principal in 
Radio Associates. The examiner at the second hearing, in the light of 
the detailed evidence, determined there was no justification for any such 
conclusion and the Commission in its final decision, here under appeal, 
agreed. l/ As we shall demonstrate below, these conclusions are clear= 
ly based on substantial evidence in the record and the Commission's 


decision on this point accordingly must be affirmed. © 





_1/ Appellant's suggestion, raised for the first time in its brief 

(Br. 19, fn. 7), that this Commission decision is inconsistent with 

its decision in WORZ, Inc., 22 F.C.C. 1254 (Appeal pending sub nom. 

WORZ, Inc. v. Federal Communications Commission, Case No. 13996 (D.C. 
Cir.)) is without merit. Briefly stated, there was an issue in the WORZ 
case as to whether one W. O. Murrell, Sr. who had been an officer, direce 
tor, and substantial stockholder in the licensee of Radio Station WORZ 
had not attempted to mislead the Commission by giving the appearance that 
he had divested himself of control of both the radio station and an ap= 
plicant for a television station construction permit because he had been 
suspended from the practice of law in Florida for two years. The Com 
mission considering all the circumstances of his activities with respect 
to the radio station and the television applicant concluded that despite 
the apparent effort at divestiture Murrell occupied a relationship with 
WORZ sufficiently close to enable him to exert an influence on its 
affairs and furthermore, WORZ‘s principals in attempting to show no 
association between Murrell and the applicant had intentionally misled 
the Commission. The evidence in the WORZ case established that in ade 
dition to being a creditor of WORZ, Murrell participated in programming, 
personnel matters and supervision of the staff of WORZ. In conversa- 
tions with station employees Murreil identified himself as a principal 

in television applicant and astive in the preparation of its application. 
The transfer of his absolute majority stock interest to his wife was 
based upon a consideration of “love and affection” and through family 
relationships the Commission concluded that Murrell remained in the 
uniquely advantageous position of being able to resume a formal con= 
nection with WORZ at any time (FCC Br. in WORZ, pp. 30-33). These and 
other circumstances clearly distinguish this case from the WORZ case, and 
warrant the Commission finding that Ball was not a principal in Radio 
Associates but that Murrell was a principal in WORZ,. Inc. 





= i, 
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ee 
I. THE COMMISSION'S DETERMINATION THAT THE PROVISIONS 
OF THE LOAN AGREEMENT WERE NOT SUCH AS TO MAKE BALL . c 
A PRINCIPAL OF RADIO ASSOCIATES IS SUPPORTED BY 
SUBSTANTIAL RECORD EVIDENCE. | ¥ 
2! 
A principal problem in this case is whether Ball, as the source of 
Radio Associates* funds for the construction and operation of its pro= 
posed station, merely occupies the normal relationship of a lender or 
whether because of the nature of the loan agreement, he in fact is in a 
position going beyond that normally held by a creditor and is in a posi- ¥ 


tion to control or influence the managerial and policyemaking decisions 

of the applicant corporation. It is clear that the mere fact that Ball 

is the source of Radio Associates’ funds neither means that he will 

control the operation of its station nor that he could properly be denom 
inated as a principal in Radio Associates for purposes of evaluating its 
comparative qualifications to operate a television station. Otherwise, 
every such lender of funds to a Commission licensee would become a prin= 
cipal whose background involving broadcast experience, local residence, 
at cetera would have to be weighed by the Commission. This would have to 
be done irrespective of the actual nature of the lender's relationship 
with the station and would obviously in many cases lead to presentation 
of a completely false picture of an applicant's qualifications, having 

no real relationship to that which would result from a grant of its 
application. The source of credit for an applicant, be he an individual 
like Ball, a group, or corporate entity, cannot be fairly considered to 
be a principal of the applicant unless the relationship between the ap=- 


plicant and the lender, over and beyond the fact of the creditoredebtor 





lle 


relationship, indicates that in the particular circumstances the lender 
will in fact be in a position to control or influence managerial and 
policy-making decisions. 

This is not really disputed by WLOX. Instead, it attempts to spell 
out Ball*s role as a principal not from the fact that Ball is the source 
of Radio Associates’ funds but from the nature of the arrangements exist- 
ing between Ball and Radio Associates for advancing these funds. Specif-= 
ically, appellant relies upon (1) the fact that the loan will not be 
made in a lump sum but consists of an agreement to loan up to $300,000 
for the construction and operation of the station with particular amounts 
to be advanced from time to time as they become necessary; -2/ (2) the 
fact that the loan will be secured by a pledge of 55% of the stock of 
Radio Associates, all of which is to come from Mr. Robinson, who is the 
owner of 62.8% of the stock as well as President and General Manager of 
Radio Associates; (3) the fact that weekly financial reports of the 
status of the station will be furnished to Ball; and (4) the fact that 
Mr. Ball intends to give advice, primarily upon financial matters, to 
Mr. Robinson. These facts, appellant urges, demonstrate that Ball will 
necessarily be in a position to control or at least to significantly 
influence the actual operating policy of Radio Associates. Therefore, it 
is contended, it was unrealistic of the Commission to conclude that he 


was not a principal to Radio Associates’ application. 


_2/ Appellant refers to this $300,000 loan as the maximum amount which 
Ball would loan Radio Associates (Br. 12). The Commission properly 
refused to find this as a fact since Bali testified that he had not fixed 
any upper limit in his mind on the amount of money which he would loan to 
Radio Associates (R. 1423). 
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If these facts existed in a vacuum, it might very well be that a 
strong inference of control or influence would exist. But they do not. 


Instead, the actual operating circumstances which would exist were care= 


fully detailed by both Ball and Robinson in their uncontradicted and 


mutually consistent testimony in the second Commission hearing. It was 

on the basis of this testimony that the Commission expressly reached the 
conclusion that Ball did not exercise any active role in the management 

and operation of Radio Associates which would justify classifying him as 
a principal in Radio Associates for purposes of the comparative hearing 

(R. 2251). 2/ 

Thus Robinson made clear in Ball*s presence, that while all of the 
$300,000 would not be loaned to Radio Associates at any one time, but 
only as individual sums were required (which would have the effect of 
both cutting down on required interest payments and of extending the 
time by which some, or all, 4/ of the principal would fall due), the 
total amount would be available as a drawing account "upon need and at 
my /Robinson's/ demand." (R. 1549.) S/ Moreover, it was made clear 


_3/ The examiner at the second hearing who heard and observed Ball 
and Robinson when they testified expressly noted that this testimony 
had impressed him as “forthright and convincing". (R. 2116=2117.) 


_4/ Ball testified that the two-year period for repayment would 
probably run from the date of the last loan. (R. 1429.) 


'5/ The testimony on this point, on cross examination by counsel for 
appellant, is (Re 1549): 


Q. When do you understand that this money is to be loaned? 
Ae Upon need and at my demand. 

Q. That*s upon your personal demand? 

A. Right. 
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that Robinson, alone, would determine what percentage of the money 
would be used for construction and what for operation, and that 
Robinson alone would determine salaries of station personnel, including 
his own (R. 1549). None of this testimony was disputed by Ball; instead 
he testified that this type of loan arrangement was typical of the many 
he had made (R. 1441, 1540). In other words, the uncontradicted evidence 
at the hearing showed that the piecemeal manner of securing the actual 
money from Ball would operate to the very real advantage of Radio 
Associates and Robinson, its majority stockholder, rather than being used 
to give Ball a controlling influence in the station's affairs. 

Similarly, the uncontradicted evidence at the hearing was to the 
effect that the pledge of stock by Robinson was intended to give Ball 
necessary insurance against Robinson selling his interest in the station 
prior to the maturity of the notes (R. 1555); this in turn stemmed from 
the fact that Ball‘s willingness to finance Radio Associates was based 
in large part upon his confidence in Robinson's abilities as an experi- 
enced and successful broadcaster in the Biloxi area (R. 1538-1539, 
1555). Both Ball and Robinson made clear that the latter would not 
only remain the record owner of all of the pledged stock which he would 
vote as he should see fit and that there are no plans whatsoever for 
transferring any or all of the stock to Mr. Ball. (R. 1544, 1556, 1923, 
1935, 1940-1941). Here again, on the basis of the record evidence it 
is clear that the stock pledge is and was intended to be solely a 


banker's security for a loan, not a device for exercising any control or 


influence over the station's operations (R. 1441). 
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Finally, we have for consideration the fact that Ball will receive 
weekly financial reports of the station's progress, and, particularly 
if the station would experience economic reverses, may give Robinson 
the benefit of his advice, primarily upon financial matters concerning 
which he has special competence (R. 1452, 1519, 1540). The weekly 
reports, Ball testified, are a common practice in his banking business; 
he receives such reports from over twenty-four concerns with which his 
bank does business as a normal and completely unobjectionable means of 
keeping informed on his loans (R. 1540). And it is clear that any 
advice that Ball will give Robinson will be just that, with Robinson 


 . & y Ry we HP RB oe KR & wo wo &, 


remaining completely free to accept or reject it as he sees fit 
(Re 19381939). 

Appellant sees something sinister in the fact that Robinson, who 
clearly stated that he alone would make policy in the station's opera- 
tional fields such as poe and equipment (R. 1549, 1553), indicated 
that he would give greater, though not necessarily conclusive, weight 
to advice from Ball relating to financial matters should the station be 
in difficulties (R. 19361939). But we can see nothing whatsoever in- 
consistent between Robinson's continuing maintenance of full control 
and authority over the operation of his station, and his actively seeking 
(to say nothing of being receptive to) the advice of his banker should he 
be faced with problems in the latter's peculiar sphere. This receptivity, 


under the circumstances where acceptance or rejection of the advice rests 


solely with Robinson, no more makes Ball a principal than it would make 
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Radio Associates* consulting engineer.or lawyer principals because 
their advice would undoubtedly be. sought if significant problems 
arise in their peculiar spheres. 

In short, while the unexplained agreement, for Ball to finance 
Radio Associates may well have raised questions requiring resolution 
at an evidentiary hearing, the explanatory testimony at this hearing 
was Clearly adequate to justify the examiner and the Commission to 
conclude Ball was just what he purported to be <= a banker from whom 
Radio Associates would receive its necessary financial resources who 
also happened to be a very minor stockholder -&/ but neither an 
officer, director, nor active participant in the proposed station's 
operations. Appellant's contrary argument resolves itself into little 
more than disbelief in the unchallenged testimony of record. It is, 
however, Clearly not only not so inherently improbable as to be not 
worthy of acceptance by reasonable men, but, as we have shown, is 
completely consistent with normal business practices. 

II. THERE IS NO BASIS ON THE RECORD FOR CONCLUDING 
THAT BALL WOULD SECURE CONTROL OF RADIO ASSOCIATES 
IN THE NEAR FUTURE AND FOR THIS REASON SHOULD BE 
CONSIDERED TO BE A PRINCIPAL. 
A considerable portion of appellant's brief is devoted to the 


proposition that even if Ball is not now in a position to control or 


_6/ Ball testified that he could not remember whether he considered 
his small stock participation in Radio Associates to be in the nature 
of an "investment" or a "speculation" (R. 1434). Clearly, however, it 
is a usual practice for a person performing essential services for a 
corporation to receive a small amount of the corporation's stock. 


£m, 
r 
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significantly influence the operations of Radio Associates, his 
assumption of control in the near future through foreclosure after 
default on the loan is inevitable, or at least extremely likely; 
therefore, it is argued, he should now be considered a principal for 
purposes of the comparative hearing. This argument is based in large 
part upon a statistical analysis of Radio Associates" financial status 
purporting to show the impossibility of it repaying the principal of 
the loan due within the two-year period specified. Thus, it is 
argued, since Ball refused at the hearing to give up his rights of 
foreclosure and also would not commit himself to refinancing the loan 
when it expires (R. 1517-1518), it must be assumed that Ball will take 
over Robinson's 55% of Radio Associates" stock pledged for repaying 
of the loan and assume control over the station. 

The trouble with appellant's argument is two-fold: first, its 
statistical analysis with respect to the ability of Radio Associates 
to repay its loans to Ball when they mature is seriously defective and, 
second, of possibly greater significance, there is nothing save appele 
lant's speculation as'to the motives and plans of the parties to ine 
dicate that Ball intends to or even could take over control of the 
station even if the loans cannot be fully repaid at the time they fall 
due@e 

Appellant, in citing sagenes with Tespact to operating income, 
expenses and depreciation in its efforts to show the. inevitability of 
Radio Associates’ “defaulting on. its loan from Ball (Bre, 20-22) ignores 


or, oversimplifies many Heetus. In the first place, WLOX treats the 
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interest on the $300,000 loan as if the entire loan is to be made at 
the commencement of the station. This is in conflict with the evidence 
which is to the effect that the money necessary for construction and 
operation will be loaned as needed (R. 2248). Consequently, much of 
the interest payments will not commence at once as a burden on Radio 
Associates. ~2/ The staggering of the individual loans will also defer 
the due date for payment of the principal on major portions, if not 
all _8/ of the $300,000. Moreover, the depreciation figures set out 
by appellant ignore Robinson's testimony (R. 1930-1931) with respect 
to the difficulty of figuring depreciation especially before the equip- 
ment to be depreciated has even been purchased. Finally, appellant's 
figures as to the Radio Associates’ income sva¥isbie for repayment of 
the loan is based upon its estimated revenues for the first year of 
operation ($198,000). This, of course, fails to take into account 
the fact that normally a television station can be expected to have 
a substantially greater income after its first year's operation is 
behind it. 

However, the Commission's conclusion that no showing had been 
made as to the probability of Ball assuming control over Radio Associ- 


ates does not depend upon a demonstration that it will be able entirely 





_7/ While the $300,000 loan was largely based on estimated construction 
costs of $248,648 (R. 1420-1421), Robinson testified at the second hear- 
ing in 1955 that he believed equipment would now be available for less 
than the cost he had estimated in 1953 when the loan agreement was 
entered into (R. 1513). 


_8/ Ball testified that while he had not thought the matter through, he 
believed the principal would be repayable two years after the final sums 
were made available to Radio Associates (R. 1429). 
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to repay the $300,000 loan out of station profits by the time the © 
debt matures. While-Ball understandably would not commit himself to 
refinance the loan: in advance of the event, he was convinced that 
Radio Associates would either be able to pay it off or refinance 
from him or some other source (R. 1517). He pointed to the fact that 
in his long banking career he had rarely, if ever, resorted to the 
necessity of foreclosure (R. 1517-1518), and gave, as examples, the 
history of several organizations which he had nursed along through 
difficult periods to their subsequent emergence as independent and 
financially sound business concerns (See e.g-, Re 1515-1516). Thus » 
it is clear that no probability of foreclosure can be assumed on the 
part of a man whose banks have lent over $150,000,000 in the last 15 
years without a single foreclosure (R. 1517-1518) -2/ merely because 
in answer to hypothetical questions as to what he might do in the 
event the television station fared badly, he refused to commit him- 
self absolutely in advance. On the contrary, it is clear that even 
4f Radio Associates’ profit margins are not great enough to pay off 


9/ Appellant argues (Br. 25=27) that the Commission improperly 
excluded testimony with respect to Ball's relationship with the 
Markham Hotel, which appellant alleges would have shown an instance 
of predatory practices by Ball in an effort to secure control of 
all the mortgage bonds of the Markham. The Commission was clearly 
correct in refusing to adopt this finding of fact (R. 2286) because 
there was nothing in the record to show that the WLOX allegations 
are true since the case in which these allegations were made was 
admittedly settled before it ever came to trial and none of the 
alleged testimony itself was put into the record. 
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the Ball loan in full when it matures, they should, as. Ball agreed, 
have little difficulty in refinancing the loan from other sources . 
should Ball no longer wish to be associated with the enterprise. 
Of course, radio and television broadcasting is not a protected 
common carrier activity. .And while profits for many VHF television :; 


operators have been high, there have been some which have experienced 


unprofitable operation. 10/ It is thus. conceivable that the only VHF 


station in the Mississippi Gulf area will not be successful, and that 
after about two years of operation, its prospects will be so dim that 
further refinancing or sale of stock will not be feasible. Under 
such circumstances, it is. also. conceivable that Ball, despite his 
record of refraining from foreclosure, will conclude that he has no 
other alternative. But this bare possibility that Ball might reluce 
tantly be forced to take over an unprofitable station is, as the 
Commission stated, entirely speculative, and certainly does not. sup= 
port any conclusion that any such event is likely or probable. It is, 
to say the least, a far cry from appellant's real contention, which 
is-that Ball-has so rigged his loan agreement with Robinson as-to 
make his assumption of control over a prospering television station 


all but inevitable. 


10 / The F.C.C. Report on Television Broadcast Revenues, Expenses 

and Income for 1956 (unpublished) indicates that of 236 VHF television 
stations which had commenced operations since 1952, 85 operated at a 
loss in 1956. 
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“CONCLUSION <* — 


The Commission decision granting the Radio Associates applica- 


tion was based upon the examiners* and: Commission's conclusion that 
Radio Associates was substantially superior in the areas of integra-_ 
tion of ownership with management as well as radio experience of its 
principals (R. 11641165, 2124-2125, 2281). Since there is sub= 
stantial evidence in the whole record to support the challenged 
finding that Ball's relationship to Radio Associates is not that of 
a principal the Commission decision should be affirmed. 


Respectfully submitted, 


EDGAR W. HOLTZ, 
Acting General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 


JOHN J. O'MALLEY, Jr. 
Counsel 
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APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 


PETITION FOR PARTIAL ‘REHEARING 
AND MODIFICATION OF OPINION 
The Federal Communications Commission, appellee in the 
above-entitled case, respectfully petitions this Court to 
reconsider or rehear its decision herein, handed down September 
18, 1958, reversing the Commission’s grant of a construction 
permit to Radio Associates, Inc., and setting aside the 
Commission*s hearing designation order in which the Commission, 
as an ex parte preliminary matter, found each of the applicants 
-- Radio Associates, Inc, and WLOX Broadcasting -- financially 
qualified to construct and operate the television stations 
proposed by them, 
Reconsideration or rehearing is not sought with respect 


to the Court*s determination that, for the purpose of making 


a comparative evaluation of the two applicants for Channel 13 





in Biloxi, Mississippi, Mr. Edward Ball is to be considered 
a major principal of Radio Associates unless additional evid- 
ence shows otherwise, That issue was presented herein by the 
appellant and was fully briefed and argued by all the parties, 
Although, as will be shown, there are serious doubts as to the 
jurisdiction of this Court to consider sua sponte errors not 
pointed out nor relied upon by appellant, neither is recon- 


sideration sought of this Court*s holding that the Commission 


erred in holding Radio Associates financially qualified to 
1 


construct and operate a television broadcast station, Since 
the hearing record must in _— event be reopened for compara- 
tive reevaluation in the light of Mr. Ball as a significant 
principal of Radio Associates, the Commission under the 
circumstances would have given consideration to a reexamina- 
tion of the financial qualifications of that applicant if 
permitted to do so. See Section 402(h) of the Communications 


Act of 1934, as amended, 47 U.S.C. 402(h). 


1/ We do not construe the decision in this case as being 


intended to cast any doubt upon the general standard for deter- 
mining financial qualifications of an applicant uniformly ap- 
plied by the Commission, This standard, expressly approved 
by this Court after briefing and argument in its recent deci- 
sion in Carroll Broadcasting Co. v. Federal Communications 
Commission, Case No. 14,104, decided July 10, 1958, is that 
an applicant for broadcast facilities will normally be held 
to be financially qualified where he shows sufficient avail- 
able funds to construct his proposed station and to operate 
it for a reasonable period of time. Rather, we understand 
the Court’s decision in this respect to indicate merely that 
under the special circumstances of this case sufficient 

doubt as to financial qualifications had been engendered to 
require a hearing on the issue. , 
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However, because of its far-reaching impact on the pro- 
cesses of the Commission, we earnestly request the Court to 
reconsider so much of its decision as sets’ aside the hearing 
order of January 6, 1954, insofar as that order found each 
applicant financially qualified, because no findings of basic 
facts were made. See Slip Opinion, p.7, fn. 2, and p. 11. The 
grounds for this request are: (1) that this Court lacks 
jurisdiction to decide an issue not properly presented to it 
by the parties, and (2) in any event the Court's holding is 
a misinterpretation of the provisions of the Communications 
Act. And, in view of the great importance of this question 
in the administration of the Communications Act, we respectfully 
request that, if the Court is unable to conclude its decision 
should be modified in this respect upon the basis of the 
pleadings, the Commission be afforded the opportunity to pre- 
sent oral argument thereon, : 

Inasmuch as neither applicant nor any other party raised 
before the Commission the necessity of basic findings of 
fact to support the ultimate finding of financial qualifica- 


tions, appellant could not, consistently with the provisions 


2/ It is to be noted that, on the same day the instant case 


was decided, another panel of this Court upheld a comparative 
decision of the Commission in Beachview Broadcasting Corp. v. 
Federal Communications. Commission, Case No. 13,583, where 

the Commission had also made unchallenged ex parte conclusions 
to qualifications of the applicants in its hearing order with- 
out setting forth basic findings in support thereof. See also, 
&.g., Piedmont Electronics & Fixture Corp. v. Federal Communica- 
tions Commission, Case 14,111, decided October 2, 1958, WORZ, 
Inc. v. Federal Communications Commission, Case No. 13,996, 
decided May 15, 1958; Tampa Times Company v. Federal Communica- 
tions Commission, 97 U.S. App. D.C. 256, 230 F.2d 224. 
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of Section 405 of the Communications Act, 47 U.S.C. 405, rely 


upon such alleged error in this Court, and this Court could not 


Sua sponte pass upon such claim of error. Unemployment Com- 


pensation Commission of Alaska v. Aragon, 329 U.S. 143, 155; 
Johnston Broadcasting Corp. v. Federal Communications Commission, 
85 U.S. App. ‘D.C. 40, 175 F.2d 351, Democrat Printing Co. v. 
Federal Communications Commission, 91 U.S. App. D.C. 72, 202 
F.2d 298, Further, this Court*s jurisdiction to notice error 
not assigned is similarly limited by Section 10(e) of the 
Administrative Procedure Act, 5 U.S.C. 1009(e), which is 
made applicable to appeals from orders of the Commission by 
Section 402(g) of the Communications Act, 47 U.S.C. 402(g). 
Federal Power Commission vy. Colorado Interstate Gas Co., 348 
U.S. 492. Hence, it is clear, that this Court had no juris- 
diction to set aside, in any respect the Commission's order 
of January 6, 1954, the hearing order, 

Moreover, even if it had jurisdiction in the premises, 
it is clear that this Court erred in setting aside the hearing 
order for lack of basic findings. The Court, in setting forth 
the requirement here, that the Commission must make basic 
findings of facts upon which it drew for its conclusion 
that the two applicants here were financially qualified, cites 
its decision in Saginaw Broadcasting Co, v. Federal Communica- 
tions Commission, 68 App. D.C. 282, 96 F.2d 554 (1938). 


However, that case describes the type of findings required in 


a Commission decision where the financial qualifications of 
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an applicant are in issue in a Commission hearing. ‘With all 

- due deference for the Court, we do not believe it can properly 
stand for the proposition that similar findings are required 
where the issue is not raised before the Commission. On the 
contrary, we believe that the statutory scheme clearly negatives 
any such conclusion, Moreover, no such requirement is imposed 
by any of the provisions of the Communications Act or the 
Administrative Procedure Act, or required by due process. 

Sections 308 and 309 of the Communications Act, 47 U.S.C. 
308, 309, considered together, contemplate that while the 
Commission has full authority to secure information about 
the character, and the “financial, technical and other 
qualifications"® of an applicant, it will not hold hearings on 
the application if it is able to determine on examination of 
the application that its grant will serve the public interest 
and isk ween where a hearing is required, no question shall be 
put into issue at such a hearing which can be resolved 
favorably to the applicant on the pleadings or after present- 
ing the question to the applicant as a preliminary a and 
considering any reply argument he may choose to make. 


3/ The provision, Section 309(b) of the Act, 47 U.S.C. 309(b), 


reads in pertinent pat: “If the Commission, after considering 
such reply, shall be unable to make the finding specified in 
subsection (a), it shall formally designate the application 
for hearing on the grounds or reasons then obtaining and shall 
notify the applicant and all other known parties in interest 
of such action and the grounds and reasons therefor, specify- 
ing with particularity the matters and things in issue but 

not including issues or requirements phrased generally.” 
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This latter provision -- affording the applicant an opportunity 
to resolve questions prior to their designation for hearing 
-~- was added at the time of the 1952 amendments to the 
Communications Act, and the legislative history of the pro- 
vision makes quite clear that it was intended to properly 
avoid the necessity for holding hearings on matters which 


could be resolved without a hearing. 


The fact that Congress contemplated ex parte resolution 


by the Commission of an applicant*s basic qualifications 
where this appears to be appropriate from examination of the 
application and other pleadings, does not, of course, in and 
of itself determine the point in issue as to whether support- 
ing administrative findings must accompany the statement of 
this conclusion, But together with the provisions of Section 
S(e) of the Act, 47 U.S.C. 155(e), (also added by the 1952 
amendments to the Act), establishing a goal of three months 
as the maximum time within which an application should 
finally be disposed of in cases where no hearing is necessary, 
and six months after the close of the hearing in all hearing 
cases, it constitutes a clear Congressional mandate that un- 
necessary delay in processing applications is itself to be 
avoided as contrary to the public interest. 
It goes without saying that the absence of a statutory 
requirement that findings be made in all cases to support 
ee determinations as to an applicant"s qualifications 


would not obviate the necessity for such findings were they 
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‘ éssential to protect the statutory or constitutional rights 
> of the applicant or any other interested party. But such, 
7 we submit, is not the case. Insofar as an applicant is 

‘ 


concerned, he is protected by the fact that he must be af- 
forded a hearing on any issue as to his qualifications upon 
which the Commission is in doubt before any final adverse | 
determination can be made thereon. In such a heaving, evid- 
ence will be taken and basic as well as ultimate findings 
on the record will have to be set forth by the Commission in 
its decision either granting or denying the application. 
Interested parties, such as competing applicants, are. 
similarly protected. If the particular qualification issue 
is designated for hearing either on the Commission's own 
motion or at the request of the interested third party, basic 
‘findings drawn from the evidence of record will necessarily 
be part of the decisional process. If, on the other hand, 
the Commission, having made an ex parte finding of qualifi- 
cation, subsequently rejects a request by such an interested 
party for enlargement of the issues to permit examination into 
the applicant*s financial or other qualifications, a would 
necessarily be required to support such a rejection by the 
equivalent of basic findings in the nature of a reasoned 
explanation why it believes no basis for questioning the 


4/ In cases where the grant of an application was made 


without hearing, the protest procedure of Section 309(c) 
of the Act, 47 US.C. 309(c), is available to parties in 
interest. | 
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original ex parte determination has been shown to exist. In 


this respect, it is to be noted that an initial ex parte 





determination by the Commission, on the basis of the 
application and other pleadings then before it, that an 
applicant possesses the basic qualifications to secure a 
license, cannot and does not act as a bar to later adding 
an issue as to the applicant's basic peers where 


subsequent developments indicate it is warranted. 


It follows, therefore, that there will always be basic 
findings, or their equivalent, purporting to support any con- ‘s 
clusion as to an applicant's qualifications which is brought 
into issue. Where no’ such question is appropriately raised, 
the requirement for spreading basic supporting findings on 
the record, here imposed by the Court, might nevertheless 
be justified, despite its lack of statutory or constitutional 
sanction, if no unreasonable burden inimical to the govern- 
ing public interest were created thereby. But this is far 
from being the case. The rendering of basic findings is by 
no means the simple ministerial task the Court apparently 
assumed it to be. On the contrary, it would require many 

5/ The Court inadvertently erred in its decision of September 
18, 1958, in this case when it suggested, on page 10 of its 
opinion, that the Commission was indicating some special hesi- 
tation or doubt as to its finding that Radio Associates was 
financially qualified on the basis of the pleadings because it 
authorized the examiner, without further recourse to the 


Commission to add an issue as to the sufficiency of the avail- 

able funds to effectuate the proposals in Radio Associates’ 

application, should developments at the hearing so warrant, 2 
In fact, since October, 1953, the Commission has without ‘s ae 
exception given the examiner such authority in all compara- 

tive hearing cases. 


.* 
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man-hours of Commission staff time and greatly enlarge upon 
the minimum time and cost for processing radio and television 
applications. 

In evaluating the extent of the problem, it must be 
remembered that the Commission in comparative cases usually 
attempts, where the pleadings or other documents permit, to 
make ex parte findings as to the basic legal and technical 
qualifications of an applicant as well as his financial quali- 
fications. If basic findings are required for ihe latter con- 
clusion, such a requirement could have application to the 
former two as well. To the extent that an applicant's legal 


qualifications involve merely statutory prerequisites, the 


problem is relatively simple, since they are primarily limited 
6 : 


-to proof of citizenship. But the ex parte finding of the 
Commission as to legal qualifications extends beyond the 
statutory requirements to compliance with the established 
requirements of the Commission's Rules, and basic findings 
covering such matters, if they are to be at all meaningful, 
would involve much greater detail, The same is true, in 
perhaps even more exaggerated form, with respect to any mean- 
ingful basic findings with respect to technical (and finan- 
cial) qualifications. Indeed, it can fairly be said that 
specific findings with respect to all or most of the numerous 


6/ But the basic facts supporting citizenship are not 


always easy to state, particularly in the casé of corpora- 
tions, 
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questions asked on the Commission's application forms (which, 
of course, are intended to develop the information with 
respect to an applicant's basic qualifications), would be 
necessary to comply with the Court's mandate. 

There is, admittedly, an alternative: the Commission 
could refrain from making any preliminary resolution of the 
applicant*s basic qualifications, leaving this to be demonstrat- 
ed by them as part of the comparative hearing, with findings 
and conclusions thereon included in the eventual decision in 
the case. This was in fact the policy of the Commission until 
eight or ten years ago. But it resulted in extensive delays 
in the hearings while proof was being submitted of largely 
unchallenged and unchallengable facts, and also unnecessarily 
swelled the hearing record, the oplatons, and the opinion-writing 
pahesen The abandonment of this procedure for the one now 
followed, if not in fact required by the provisions of the 
Communications Act Amendments, 1952, was at least eminently 
reasonable and in keeping with the spirit of the Act. 

The Commission realizes this Court was not intending any 
revolution in Commission processing procedure in its decision 
on this point in the instant case. And we are fully cognizant 
of the value of basic findings on all contested issues from 
which the Court can evaluate the validity of the Commission's 
ultimate conclusions, It is respectfully submitted, however, 
that the Court has inadvertently gone beyond the requirements 


of the statute and due process, and has here imposed an 
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unnecessary sbiigavion on the Commission which would seriously 
impair the Commission’s ability to conform to its statutory 
obligations to expedite the processing of applications. 
Accordingly, it is requested that the Court, upon recon- 
sideration or rehearing, modify its decision of September 18, 


1958, by deleting so much of footnote 2 and the first and 


‘ second paragraphs on page 1l of its Opinion as require the 
Commission to make basic findings in support of preliminary 
ex parte conclusions as to the qualifications of an applicant. 

, Respectfully submitted, 

John L. FitzGerald 
General Counsel 
be 


Richard A. Solomon 
Assistant General Counsel 


Richard M. Zwolinski 
Counsel 





Federal Communications Commission 


I, Richard A. Solomon, hereby certify that the fore- 
going petition for partial rehearing and modification of 


Opinion is presented in good faith and not for delay. 


RICHARD A, SOLOMON 
October 10, 1958 
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APPEAL FROM THE 
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QUALIFIED OPPOSITION TO PETITION FOR PARTIAL REHEARING ~ 





The WLOX Broadcasting Company, appellant herein, opposes that 
part of the petition of the Federal Communications Commission for par- 
tial rehearing which concerns the need for basic findings as to the finan- 
cial qualifications of intervenor, Radio Associates, Inc. | 


There would appear’ to be no doubt. but that the Court's instructions 
relating to basic findings of fact as to financial qualifications were dic- 
tated by the special circumstances of this case and were not intended to 
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apply to every applicant. The Commission brought this situation upon 
itself by its refusal to be realistic and to question the financial qualifica- 
tions of Radio Associates on the evidence adduced at the second hearing. 


Appellant did not request a financial issue asto Radio Associates 
because, based upon the initial, unrestricted, and unqualified promise 
of Edward Ball to furnish "sufficient funds" for the proposed television 
station construction and operation, there was no doubt about its financial 
qualifications. Only after the ceiling of $300,000 and the impossible 
terms of the loan were made known did the financial picture darken and 
did it become apparent that Radio Associates might be able to construct 
its proposed station but could not possibly operate it for any period of 
time as planned.* Then it was too late for appellant to request a fi- 
nancial issue or to do more than point out that Ball would have potential 
control of the operation and should be considered an important principal. 


However, as noted by this Court (Opinion, p. 7), appellant did 
suggest that the Commission might want to reconsider the financial 
ability of Radio Associates in the light of the loan information that was 
disclosed for the first time during the further hearing which was held 
pursuant to the Commission's Remand Order. Appellant had also noted 
that, if the loan information had been divulged in the first place inac- _, 
cordance with the usual procedure, a financial issue might well have 
been adopted, and that it was still within the province of the Commis- : 


sion to raise such a question based upon the newly-discovered evidence: 


Apparently the Commission, like the examiner, was unduly im- 
pressed by Ball's personal financial showing. In fact, it was so im- 
pressed that it made the finding (#19, J.A. 20), which was wholly. un- 
necessary under its unrealistic view of the loan terms, that "Mr. Ball's 
resources include cash in banks amounting to more than $1, 000, 000". 


As admitted by the Commission (Pet. p. 2, fn.“1), the standard for 
determining. financial qualifications of an applicant is that it must show sufficient 
available funds to construct the proposed station and "operate it for a reasonable 
period of time." 
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However, when appellant sought to introduce evidence of its own finan- 
cial resources it was barred by the examiner. (R. 356-357) 


Under the circumstances as disclosed by the record of the further 
hearing, there is no doubt but that the Commission should have inserted 
the financial issue, reopening the record for that purpose if need be. 
Although it had no reason then, or at any other time, to question the 
financial qualifications of appellant, the Commission could have proper- 
ly required and made findings as to both applicants’ finances so that 
they would have been available for comparative purposes. This appears 
to be the essence of the Court’s instructions as to finances, and to such 
instructions appellant raises no objection even though there would seem 
no real need for findings as to the WLOX finances, which have never 
been questioned. 


Appellant certainly does not oppose such modification of the 
Opinion as the Court may consider advisable to the end that its instruc- 
tions may be effectuated by the Commission without doubt or delay. If 
any modification be found in order, appellant suggests that the Court 
make unequivocally clear just what the "'additional evidence" mentioned 
in the last paragraph of the Opinion is to comprehend and, particularly, 
whether Radio Associates is to be permitted an opportunity to change its~ 
method of financing in an effort to improve its position in the light of 
the Opinion, and whether the loan agreement is to be reduced to writing 
based upon the terms now a matter of sworn testimony or upon entirely 
new terms which Radio Associates and Ball may fabricate in order to | 
circumvent the Court's conclusion that Ball is a principal. 


It would seem clear, under Section 402(h) of the Communications 
Act, as amended, that, unless specifically “otherwise ordered by the 
court", the Commission must carry out the judgment “upon the basis of 


_the proceeding already had.and the record upon which .:. F [the] appeal 
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was heard and determined." It is earnestly hoped that further recourse 
to the Court in this case may be obviated. 


Respectfully submitted, 


ELIOT C. LOVETT 


734 Fifteenth Street, N. W. 
Washington 5, D. C. 


Attorney for Appellant 


October 20, 1958. 


CERTIFICATE OF SERVICE 


#-. 
v, 


I hereby certify that service of five copies of the foregoing 
"Qualified Opposition To Petition For Partial Rehearing", was made é 
upon Richard A. Solomon, Assistant General Counsel, Federal Com- a 
munications Commission, Washington, D. C., and Maurice R. Barnes, 
Esq., Munsey Building, Washington, D. C,, this 20th day of October, 
1958. 
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STATEMENT OF QUESTIONS PRESENTED* 


1. Whether, under the circumstances of this case and in 
the light of the hearing record, the Commission erred in 
failing to find that Edward Ball, who holds a small minority 
of the stock of intervenor and is to lend intervenor all of 
the money which is to be used for the construction and 
initial operation of its proposed television station, is a 
‘‘yrincipal’’ of intervenor and is to be so considered in 
evaluating the several factors relative to the comparison 
between intervenor and appellant, and whether the Com- 
mission should not, in fact, have considered Mr. Ball not 
only a ‘‘principal’’ but also a person in a position to dic- 


tate the manner of operation of the proposed station and 
who could and probably would gain legal control of 
intervenor. 


2. Whether the Commission erred in excluding evidence 
as to the probable nature and effect of the business advice 
which ' would be given and the business methods which 
would be applied to intervenor by Edward Ball, and also 
the probable effect of such advice and methods upon con- 
trol of the corporation. 


* As'shown by the Prehearing Stipulation, the questions here 
set forth are believed by the appellant and the appellee to present 
the issues in the case. However, the intervenor believes that the 
issues should be presented in a different manner, and its version 
will no doubt appear in its Statement of Questions Presented. 
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United States Court of Appeals 


For rar Districr or Cotumsra Craculrr 


No. 14,106 


WLOX Broapcastine Company, Appellant, 
v. 
FreperaL Communications Commission, Appellee, 
Rapio Assoctarss, Inc., Intervenor 


Appeal from the Federal Communications Commission 


BRIEF OF APPELLANT 


I 
JURISDICTIONAL STATEMENT 


This is an appeal from a Decision (Record, pages 2895- 
2942, 23 F-. C. C. 217) released on August 1, 1957, by the 
Federal Communications Commission denying the applica- 
tion of appellant, WLOX Broadcasting Company, for a 
permit to construct a new commercial television station 
to operate on Channel 13 in Biloxi, Mississippi, and grant- 
ing that of Radio Associates, Inc., Intervenor herein. No- 
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tice of Appeal was filed on August 30, 1957, pursuant to 
Section 402(b)(1) of the Communications Act of 1934, 48 
Stat. 926 (1934), as amended, 47 U.S.C. § 402(b) (1) (1952). 


II 
STATEMENT OF THE CASE 


The appellant, WLOX Broadcasting Company, is the 
license of standard broadcast station WLOX which it has 
operated in Biloxi, Mississippi, since 1948. A controlling 
stock interest (approximately 89%) is held by its president, 
J.S. Love, Jr., and his wife, of Biloxi. The balance is held 
by five other long-time residents of Biloxi, who are also 
active in Biloxi civic affairs, and four of whom serve with 
Mr. Love on appellant’s Board of Directors. (A 4% stock 
interest is held by a resident of McCrory, Arkansas, who is 
also a director.) The Commission found (Finding 36, Rec. 
2911) that the ‘‘other directors, though holding minor stock 
interests, actively participate in policy decisions at direc- 
tors’ meetings and frequently confer with Mr. Love on sta- 
tion problems’’ and that he ‘‘acts as an intermediary in 
passing on to the radio station WLOX management and 
staff the opinions, views, and directions of the Board of 
Directors’’. Boice R. Butterfield, the manager of Station 
WLOX since 1951, has had extensive broadcasting experi- 
ence and is very active in Biloxi civic affairs and in broad- 
cast industry matters. He has subscribed to 1.5% of ap- 
pellant’s stock and is to be manager of the proposed tele- 
vision station. (Find. 35-37, 52, 53, R. 2910-2911.) 

The intervenor, Radio Associates, Inc., is the licensee of 
standard broadcast station WVMI which it has operated in 
Biloxi since 1950. A controlling stock interest (62.8%) is 
held by its president, Odes Robinson, who resides near 
Biloxi. His wife holds 19%. She, with her husband and a 
30.4% stockholder of Jackson, Mississippi, constitute in- 
tervenor’s Board of Directors. The Jackson stockholder’s 
wife holds 3.1% of the stock, and the remaining 1.5% is 
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owned by Edward Ball’, of Tallahassee, Florida. Mr. 
Robinson, the manager of Station WVMI since it went on 
the air in 1950, had extensive broadcasting experience be- 
fore coming to the Biloxi area. He and his wife have been 
moderately active in Biloxi civic affairs, and he is to be the 
manager of the television station proposed by intervenor. 
(Find. 10-14, 16, 17, R. 2899-2901.) 


The appellant filed its television application for Biloxi 
on August 14,1952. This was in conflict with one for identi- 
cal facilities filed by the intervenor. A comparative hear- 
ing was held upon the two applications in April 1954. 
An Initial Decision was released in July 1954 wherein 
the Hearing Examiner recommended a grant of inter- 
venor’s application. After oral argument before the 
Commission in December 1954 the proceeding was, in Feb- 
ruary 1955, remanded for further hearing because of ir- 
regularities prejudicial to appellant for which the Exam- 
iner was responsible. (Find. 5, R. 2896.) 


The principal purpose of the remand was to ascertain 
the terms of a loan which Tallahassee minority stockholder 
Edward Ball vaguely proposed to make to intervenor of 
‘‘sufficient money’’ to construct and operate the proposed 
station, the loan to be secured by 55% of the outstanding 
stock and to represent all of the money that intervenor 
would have for its construction and initial operation. In- 
asmuch as neither the amount nor the terms of the loan 
had been disclosed despite appellant’s efforts to ascertain 
those facts, the Commission remanded the case because 
of ‘‘the important bearing this information could have on 
such factors as integration of ownership and management 


1 Edward Ball controls the Edgewater Gulf Hotel in Edgewater 
Park, Mississippi, mid-way between Biloxi and Gulfport. (Find. 
28, R. 2907.) Intervenor’s proposed television station is to be 
located in this Hotel, with the antenna on top of the building. 
(R. 329-330.) Mr. Ball stayed at the Hotel for an aggregate period 
of not more than two weeks during 1955. (R. 1478.) 
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and local residence.’? (Find. 19, R. 2902.) The funda- 
mental question involved was that of ‘‘control of the pro- 
posed station’’ (id.) or, as the Decision states, ‘‘actual and 
probable? control’’ (Find. 21, R. 2903). In its conclusions 
(#1, R. 2929) the Commission stated that the second 
Initial Decision correctly pointed out that significant com- 
parative considerations are those ‘‘pertaining to the prin- 
cipals, that is, the individuals who control or own and will 
take part in making policies and conducting the operations 
of the station.’? In other words, the Commission wanted 
to know whether Ball would become the owner of a con- 
trolling interest and/or would dictate policies from his 
home in Tallahassee. 


A further hearing was held in Biloxi in January 1956 at 
which time the amount and terms of the proposed loan 
were first disclosed and it appeared that Ball would 
definitely have control of intervenor’s finances. Even then 
the terms were not in writing but existed in an oral ‘‘un- 
derstanding’’ between the principals—Ball and intervenor’s 
President, Odes Robinson. (R. 1929.) An Initial Decision 
was released in June 1956 by the second Examiner, who 
also recommended a grant of intervenor’s application. The 
Commission heard oral argument in December 1956 upon 
exceptions filed by appellant and by the Chief of the Com- 
mission’s Broadcast Bureau, who joined appellant in the 
contention that Edward Ball must be considered a prin- 
cipal rather than merely a creditor and minor stockholder 
of ‘intervenor and that he would be in a position, because 
of his control of the finances, effectively to dictate the man- 
ner in which the affairs of the corporation are conducted. 
(Bureau Brief, pp. 1-2, R. 2155-6.) 


2'Webster’s New International Dictionary, Second Edition 
(1957), Unabridged, defines ‘‘probable’’ as ‘‘Having more evi- 
dence for than against; supported by evidence strong enough to 
establish presumption, but not proof, of its truth; . . . Likely to 
be or become true or real; .. . realistic.”’ 
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The Commission’s Decision granting intervenor’s appli- 
cation and denying that of appellant was the action of five 
Commissioners constituting the majority, with Commis- 
sioner Bartley dissenting and voting to grant appellant’s 
application. The Decision is based solely upon an alleged 
superiority of intervenor over appellant only in the matter 
of integration of ownership and management and upon the 
fact that the broadcasting experience of the alleged prin- 
cipals of intervenor is greater than that of the principals 
of appellant. (Conclusion 16, R. 2935-6.) This conclusion 
is in turn based upon the finding that Edward Ball, of 
Tallahassee, Florida, is not one of the principals and would 
have no part in the control or operation of the station and 
that Odes Robinson, intervenor’s president, controlling 
stockholder, and proposed television manager, would con- 
tinue to have legal and actual control. 


The record discloses that intervenor will rely, for all 
of its money, on a maximum loan of $300,000 from Ball to 


construct and operate the proposed station. (Find. 21, R. 
2903.) This maximum amount was determined in the light 
of the construction-cost estimate of $248,648, the first year’s 
operating-expense estimate of $150,000, and the first 
year’s expected revenue of $198,000. (R. 1420-1421.) The 
loan is to be made, according to Ball, as ‘‘the need for the 
money arises’? as determined by Ball and Robinson. (R. 
1424.) It is to be evidenced by intervenor’s notes bearing 
interest at not more than 4% and maturing in two years 
with no provision for any renewal or extension. (Find. 21, 
R. 2903.) The loan is to be secured by 55% of intervenor’s 
stock to be supplied by Robinson from his personal hold- 
ings. (Find. 20, R. 2902.) If there be a default on the 
notes Ball will not give up his right to foreclose. (R. 1518.) 
He would receive weekly reports (Find. 22, R. 2903) and 
give business and financial ‘‘advice’’ relating to the man- 
agement of the station. (R. 1436.) If the station should 
show a continued loss Ball might also offer advice upon 
programming. (R. 1453-4.) He has had no television ex- 
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perience (R. 1538) and would not move to Biloxi if he 
should take over control, (R. 1520.) Robinson has con- 
sidered trying to sell the station if he should be faced with 
the prospect of losing his collateral. (R. 1552-3, 1931-2.) 


Til 
STATUTES INVOLVED 


There are two statutory provisions involved in this case. 
Section 402(b)(1) of the Communications Act, cited in the 
Jurisdictional Statement, supra, upon which this appeal 
is based, reads, in pertinent part, that appeals may be 
taken from decisions and orders of the Commission ‘‘By 
any applicant for a construction permit or station license, 
whose application is denied by the Commission.’’ Section 
319(a) provides, in pertinent part, that ‘‘The application 
for a construction permit shall set forth such facts as the 
Commission by regulation may prescribe as to the citizen- 
ship, character, and the financial, technical, and other 
ability of the applicant to construct and operate the 
station, . . .”’ 


IV 
STATEMENT OF POINTS 


1. The Commission, to the detriment of appellant, 
arbitrarily refused to find certain material facts as to the 
terms and related circumstances of Edward Ball’s pro- 
posed loan of $300,000 to intervenor. 


2. The Commission should have found Edward Ball to 
be a ‘“‘principal’’? of intervenor and in a position to 
dominate the conduct of its affairs through his control of 
its finances. 


3. The Commission ignored the facts in finding that 
control of intervenor by Edward Ball is ‘‘purely specn- 
lative’’. 
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4, The Commission’s finding that Edward Ball will act 
only in an advisory capacity to intervenor is not 
supported by the entire record. 


5. The Commission erred in excluding certain evidence 
relating to the probable nature and effect of Edward Ball’s 
so-called ‘‘advice’’ to intervenor. 


6. If Edward Ball be considered in his proper place as 
a ‘‘principal’’ of intervenor the qualifications of appellant 
become clearly superior to those of intervenor. 


Vv 
SUMMARY OF ARGUMENT 


1. The Commission, in an effort to support its own con- 
clusion adverse to appellant, refused to make certain 
findings detrimental to intervenor. These concern the 
terms of the maximum loan of $300,000 proposed to be 
made by Edward Ball to intervenor and the determination 
of the latter’s inability to repay it. The facts in question 
were even set forth in an exception filed by appellant, but 
the Commission arbitrarily denied the exception ‘‘as not 
being supported by the record.’ 


2. This Court has stated that ‘‘one of the most powerful 
and effective methods of control of any buisness .. . is 
the control of its finances.’’ Nevertheless, the Commission 
here refused to find that Edward Ball is a principal of 
intervenor and that, as the person in control of its finances, 
he will be able effectively to dictate the manner in which its 
affairs are conducted. 


3. The Commission refused to recognize simple arith- 
metical computations proving that intervenor will not 
possibly be able to meet the payments on the Edward Ball 
loan. Instead, it blindly characterized appellant’s con- 
tentions as ‘‘forebodings’’ of control by Ball and said they 
were ‘“‘purely speculative’’. 
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4. In order to prove to itself that Edward Ball would 
only act in a harmless ‘‘advisory’’ capacity and would 
exercise no controlling influence over intervenor despite 
his control of its finances, the Commission took at face 
value testimony of intervenor’s president and controlling 
stockholder. In reaching its conclusion it either mis- 
interpreted or disregarded certain evasive testimony on 
the subject of Edward Ball’s control of the finances. 


5. Appellant endeavored to show, by examination of 
Edward Ball, the nature and effect of the business 
‘‘advice’’ which he might be expected to give intervenor. 
Although he testified that he would give the same sort of 
advice and apply the same sort of business methods that 
he had given and applied to other businesses in which he 
was interested, the Commission refused to allow appellant 
to question Ball relative thereto. 


6. If appellant’s contention be correct that non-resident 
Ball, who is without broadcasting experience, is a 
principal and in effective control of intervenor by virtue 
of his control over its finances, there must be reconsidered, 
on a comparative basis, the qualifications of appellant and 
intervenor in the here-decisive areas of ‘‘integration of 
ownership and management and local residence’’ and also 
of the ‘‘experience of the principals’’. Ball’s entry as a 
principal and as a dominating influence would nullify the 
basis for the Commission’s Decision, which is the positive 
continuation of the legal and actual control of intervenor 
by its president. 

VI 


ARGUMENT 


PRELIMINARY STATEMENT AS TO APPELLANT'S POSITION IN 
RE INTERVENOR’S FINANCIAL QUALIFICATIONS 


The Commission’s apparent confusion as to just what 
appellant’s position and contention are with regard to the 
financial qualifications of intervenor is indicated in the 
following excerpts from the Findings (# 21, R. 2903): 
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“21. .. . The pleadings on behalf of WLOX also 
urge findings and conclusions relating to the probabil- 
ities and improbabilities that Radio Associates, Inc. 
can construct and operate the station within the 
financial limits indicated by the loan and repayment 
and revenue plans proposed. But the issues—both as 
originally stated and as revised in the Remand Order 

o not contemplate an inquiry concerning the 
financial qualifications of Radio Associates; moreover, 
as pointed out in the Remand Order, particularly 
paragraphs 3 and 9, the offered and admitted evidence 
is insufficient to raise a substantial question of 
financial qualifications. The remand question relates 
to actual and probable control of the applicant 
corporation.’ 


Nevertheless, in an apparent effort to reassure itself, the 
Commission found (Find. 19, R. 2902) that ‘‘Mr. Ball’s 
resources include cash in banks amounting to more than 
$1,000,000; he is financially able to make the loan; and he 
testified that he is obligated and that he will do so.”’ 


However, appellant has never raised any question as to 
the financial qualifications of intervenor to construct and 
operate the proposed television station based upon the 
initial impressive, though vague, showing upon which the 
Commission concluded that intervenor was financially 
qualified. That conclusion was based upon a written state- 
ment by Edward Ball, of Tallahassee, Florida, whose 
business interests include the Markham Hotel in Gulfport, 
Mississippi, and the Edgewater Gulf Hotel in Edgewater, 
Mississippi, where, near Biloxi, the television station 
proposed by intervenor is to be located. His statement 
was that he would loan intervenor ‘‘sufficient money’’ to 
construct and operate the station, the loan to be secured 
by 55% of the corporate stock. No other terms were 
mentioned.* The construction cost was estimated at 


3 The complete, and only, written ‘‘agreement’’ by Ball to loan 
money to intervenor is contained in the following words (Find. 19, 
R. 2902): ‘‘I, Edward Ball, do hereby agree to loan to Radio 
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$248,648, the first year’s operating expense at $150,000, 
and the first year’s revenue at $198,000. Ball showed that 
he had liquid cash assets which were more than adequate 
to provide a ‘‘sufficient’’ loan for the proposed construc- 
tion and operation. Accordingly, no financial issue as to 
intervenor was included among those specified for the con- 
solidated hearing upon its application and that of appellant. 


Not until the second hearing that was ordered by the 
Commission, for the primary purpose of determining the 
detailed terms of the Ball loan and their effect upon the 
control of the proposed station, did it appear that Ball 
had placed a ceiling of $300,000 upon his loan. Neverthe- 
less, even in the face of the loan terms, which clearly 
showed that Ball would control the finances of the 
station even during construction, the Commission blindly 
characterized appellant’s reference to Ball’s control as 
‘‘forebodings’’ and asserted that they were ‘‘purely 
speculative’’. (Concl. 15, R. 2935.) It maintained this 
unrealistic position by insisting (Concl. 16, R. 2935) that 
‘‘the loan will be made as proposed and that this 
transaction will not give to Mr. Ball control’’ over 
intervenor. 


Appellant has never contended, or even doubted, that 
Ball has sufficient funds for every conceivable contingency 
of intervenor’s proposed television station construction 
and initial operation. But that does not mean that, in the 
process, he will not exercise control even before he takes 
over actual control. 


Associates, Ine., applicant for new television station, sufficient 
money for the purpose of construction and operation of the pro- 
posed television outlet should Radio Associates, Inc., receive author- 
ity from the Federal Communications Commission to construct 
and operate proposed TV station. This amount will be loaned to 
Radio Associates, Inc., Biloxi, Mississippi, and I am to receive as 
security for the loan fifty-five percent (55%) of the issued and 
outstanding stock of Radio Associates, Inc.’’ 
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Therefore, the question is not one of the financial 
qualifications of intervenor, but one of control—legal 
or actual, which would not necessarily adversely affect 
intervenor’s financial qualifications. But it would ad- 
versely affect intervenor’s other qualifications—qualifica- 
tions upon which its application was granted in preference 
to that of appellant. These qualifications relate to the 
integration of ownership with management and to the 
broadcasting experience of the principals. (The Commis- 
son gave appellant ‘‘some preference’’ in the area of local 
residence. (Concl. 4, R. 2930.)) With Ball in the driver’s 
seat with no broadcasting experience and an emphatic 
intention of never moving to Biloxi or taking any part 
in intervenor’s operation except that which would be 
possible through weekly reports and long-distance advice, 
the picture changes completely. There come forward for 
renewed consideration various facts which establish a clear 
preference for appellant over intervenor. These include 
the broadcasting experience of appellant’s president, 
J. S. Love, Jr., and of the proposed television station 
manager, Boice R. Butterfield, also the president’s close 
association with the present day-to-day broadcasting 
operation and his constant contact with the members of 
his board of directors, who participate with him in policy 
decisions (Find. 35-37, 52, 53, R. 2910-2911, 2915-2916) and 
all of whom, with one minor exception, are long-time 
residents of Biloxi and, for the most part, are active in 
Biloxi civic affairs (Concl. 3-5, R. 2929-2930). 


Point 1. The Commission Arbitrarily Failed to Find all of 
the Facts Material to the All-Important Loan Upon Which In- 
tervenor Relies. 


In apparent furtherance of its ultimate conclusion 
(# 16, R. 2935) that the proposed loan by Edward Ball to 
intervenor of all of the money that the proposed station 
will have available for its construction and initial 
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operation* ‘‘will be made as proposed and that this 
transaction will not give Mr. Ball control’’ over inter- 
venor, the Commission arbitrarily omitted from its findings 
many material facts which are related to the terms of the 
loan and to the question of control but which do not 
support the Commission’s conclusion. For example, the 
following facts were ignored by the Commission in its 


findings : 


(a) Ball’s proposed maximum loan of $300,000 was 
determined in the light of the construction-cost 
estimate of $248,648, the first year’s operating 
estimate of $150,000, and the first year’s expected 
revenue of $198,000. (R. 1420-1421.) 


Note. The maximum amount of $300,000 was not even known 
to the Commission when it initially found the intervenor financially 
qualified. All that was before it was the so-called ‘‘agreement”’ 
of Ball to loan ‘‘sufficient money’’ to construct and operate the 
proposed station. Despite their importance in relation to the 
terms of the loan, the Commission’s decision makes no mention 
whatsoever of the estimated construction cost or of the expected 
expenses and revenue. The Commission then failed to find that— 


(b) In addition to the operating expense of $150,000, 
there will be the interest on the Ball loan and the de- 
preciation charge. Depreciation will be based upon a 
life of five years for one-fourth of the assets, ten years 
for one-half, and 20 years for one-fourth. (R. 1931.) 


Note. This depreciation plan was supplied by Robinson. Of 
course, the charge for depreciation is an important expense item; 
if it be not deducted, the same amount would be added to taxable 
income. Of even greater significance is the Commission’s disre- 
gard for the fact that— 


4The Commission recognized that intervenor ‘‘relies on the mak- 
ing of this loan for constructing and operating the proposed tele- 
vision station.’’ (Find. 19, R. 2902.) Later the Commission re- 
ferred merely to ‘‘the substantial loan by Mr. Ball’’, thus detract- 
ing from its all-important and serious character. (Concl. 7, R. 
2932.) 
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(c) Ball will not give up his right to foreclose in 
case there is a default on the notes. (R. 1518.) And 
if he did take over the stock he doesn’t think that he 
would participate in the operation of the station any 
more than he would otherwise (R. 1518.) Ball has 
had no television experience. (R.1538.) If he should 
acquire control he definitely would not move to 
Biloxi. (R. 1520.) 


Note. The right of foreclosure is obviously related to the fact 
found by the Commission that there had been ‘‘no discussions or 
agreements concerning renewals or extensions of the notes’’ (Find. 
321, R. 2903), but the Commission naively assumed that the notes 
would be paid at maturity and so ignored Ball’s specific intention 
not to forego foreclosure. It would thus appear that Ball is far 
more realistic than the Commission. He knew that foreclosure 
was a certainty without renewals or extensions of the notes, and 
in the absence of refinancing. So did Robinson, who is putting 
up all of the collateral in the form of 55% of the outstanding 
stock. But the Commission completely ignored these tell-tale facts: 


(d) Robinson realizes that if the loan be not paid 
at maturity, and if he be unable to refinance, he will 
lose all of his collateral. (R. 1552-3, 1937.) He has 
considered trying to sell the station if he should be 
faced with such a prospect. (R. 1931-2.) 





5 The Commission did find (#22, R. 2903) that Ball does not 
plan ‘‘to participate in the day-to-day management or operation 
of the station.’’? However, this does not mean that he will not 
have an influential voice in deciding how the affairs of intervenor 
are to be conducted on a day-to-day basis. 


6The Commission did indicate that it was not too sure of its 
position when it noted (Find. 21, R. 2903), without comment, that 
‘It is Mr. Ball’s opinion that if the loans could not be paid off out 
of earnings Mr. Robinson would ‘probably have very little difficulty 
in refinancing any TV station once he had it up.’’’ Manifestly, 
this optimistic observation is inconsistent with the Commission’s 
initial finding that intervenor was financially qualified and also 
with the ultimate conclusion in its Decision. The Commission ad- 
mitted (ibid.) that ‘‘Ball himself made no commitments for 
refinancing.”’ 
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The Commission’s failure to find the foregoing 
pertinent facts, which are not only clearly of record but 
are also material to the determination of the question of 
contro] and the important factors of ‘‘integration of owner- 
ship and management and local residence’’ with which the 
Commission manifested such concern when it remanded 
the case for a second hearing back in February 1955, 
displays both a significant change in attitude and an un- 
ashamed willingness to be arbitrary and capricious. It 
also shows how far the Commission will go to try to 
support its finding (+ 25, R. 2906) that ‘‘there is no record 
evidence indicating a probability of Robinson losing his 
stock under the pledge agreement.’’ Fortunately, failure 
to make findings does not change the record. 


The Commission may not claim mere administrative 
‘‘oversight’’ in omitting these material facts. They were 
made the subject of a specific exception taken by appellant 


(Exception 12, Rec. 2847-8) : 


‘‘However, if the notes were not paid and Robinson 
could not obtain refinancing, Ball would not give up 
his right to foreclose. And if he did take over the 
- stock he doesn’t think that he would participate in the 
operation of the station any more than he would 
otherwise. (Tr. 694.) [R. 1518.] In such event he 
definitely would not move to Biloxi. (Tr. 696.) 
[R. 1520.] Robinson realizes that if the loan be not 
paid at maturity and if he be unable to refinance, he 
will lose all of his collateral. (Tr. 728-9, 1112.) 
[R. 1552-3, 1937.] He has considered trying to sell 
the station if he should be faced with such a prospect. 
(Tr. 1106-7.) [R. 1931-2.] 


‘‘The maximum loan figure of $300,000 was deter- 
mined in the light of the construction-cost estimate of 
$248,648, the first year’s operating-expense estimate 
of $150,000, and the first year’s expected revenue of 
$198,000. (Tr. 597-8.) [R. 1420-1421.] ... In 
addition to the operating expense of $150,000, which 
includes a contingency fund of $17,200 (Tr. 1105) 
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[R. 1930], there will be the interest on the Ball loan 
and the depreciation charge. Depreciation will be 
based upon a life of five years for one-fourth of the 
assets, ten years for one-half, and 20 years for one- 
fourth. (Tr. 1106.) [R. 1931.]’’ 


The page references to the certified record are inserted 
in brackets and are more than adequate. However, the 
Commission denied the exception ‘‘as not being supported 
by the record.”’ (Dec. Appendix ‘‘B’’, R. 2941.) 
Significantly, it did not refuse to include the requested 
facts because they were ‘‘immaterial’’ as it did in the case 
of those discussed under Point 5. Therefore, if the Court 
should find that they actually are supported by the record, 
and are material to a determination of the issues, the Com- 
mission must be held to have been arbitrary and capricious 
not only in its denial of the exception but also in the reason 
given therefor. 


Point 2. The Commission Erred in Failing to Find that 
Edward Ball is a “Principal” of Intervenor and that He Will 
be Able Effectively to Dictate the Manner in Which Its Af- 
fairs are Conducted. 


As above stated, appellant never questioned inter- 
venor’s financial qualifications based upon Ball’s 
initial unrestricted and unqualified ‘‘agreement’’ to loan 
‘‘sufficient funds’? to construct and operate intervenor’s 
proposed station. Even with the ceiling of $300,000 sub- 
sequently disclosed to be inherent in the ‘‘agreement’’, 
there is no question about the ability of intervenor to 
construct the station at the estimated cost of $248,648, 
provided Ball lives and does not renege on his oral ‘‘under- 
standing’’ (R. 1929) with Robinson. The only question 
is just how long the proposed station, if it be established, 
could operate without control passing to Ball or to some 
presently-unknown individual or entity. Even during the 
period of construction, Ball would be in a controlling 
position because, according to him (R. 1424), the money 
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will not necessarily be loaned all at one time, but as ‘‘the 
need for the money arises’’, and the amount of the instal- 
ments will be determined by him and by Robinson. With 
the construction taking place in and on Ball’s Edgewater 
Gulf Hotel, with Ball furnishing all of the money, and with 
Ball participating in the determination of the need for any 
amount of money suggested by Robinson, there can be no 
logical basis for stating that Ball will not control the 
finances and will not be in a position to dictate, or 
effectively ‘‘advise’’ even before the construction of the 
station is completed. 


After construction is completed and the station goes on 
the air, the loan is to be repaid out of station earnings. 
(R. 1923, 1937.) Even the Commission admits this fact. 
(Find. 21, R. 2903.) Next, consider the established fact 
that no consideration has been given to the inclusion of 
any loan-extension privilege and that Ball does not intend 
to give up his right to foreclose in case of default. Then 
consider Ball’s statement that was apparently supposed 
to and obviously did disarm and desensitize the Commission 
(R. 1538) : 


‘*Realistically and practically, Mr. Examiner, I 
anticipate that the loan will be paid out of station 
earnings, unless after the station is established Mr. 
Robinson should decide to refinance that loan with 
some other lending institution or individual.’’ 


In other words, Ball indirectly emphasized his intention 
not to extend or renew the loan, but to exercise his right 
to foreclose and take over Robinson’s 55% of intervenor’s 
stock held by him as collateral and endorsed in blank or 
with a stock power attached (R. 1428; Find. 27, R. 2907). 
That should place the seal of certainty upon Ball’s control 
of the financial situation. 


Obviously, Robinson could avoid foreclosure by Ball if 
he were able to refinance on terms that intervenor might 
be able to meet. Strangely enough, as above indicated 
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(fn. 6), the Commission approvingly notes (Find. 21, 
R. 2903), contrary to its established policy in other cases, 
that ‘‘It is Mr. Ball’s opinion that if the loans could not 
be paid off out of earnings Mr. Robinson would ‘probably 
have very little difficulty in refinancing any TV station 
once he had it up.’’’? Thus, for the first time, the Com- 
mission seems willing to be a party to a promotional 
scheme—to be unconcerned by the fact that it may have 
erred initially in finding an applicant financially qualified 
to construct and operate a proposed station. In All 
Oklahoma Broadcasting Co. et al. (1949), 4 Pike & Fischer 
Radio Regulation 1253, 1266-7, the Commission held 
KUOA, Inc., not to be financially qualified because an 
affirmative showing was not made ‘‘on the record’’. The 
applicant had adequate resources but did not elect to 
disclose its plans until after the permit was granted. The 
Commission said that that was not enough and denied 
the application. This is in accord with the requirements 


of the Communications Act, Section 319(a) of which 
provides that an application for a construction permit 
shall set forth, inter alia, facts concerning its financial 
ability to construct and operate the proposed station. 
That means its financial ability as of the date of the 
application, not at some future time. 


If the Commission should, contrary to the mandate of 
the Act, approve a grant to an applicant that would 
require refinancing almost immediately after construction, 
it would then be necessary initially to determine whether 
refinancing would be available. No such determination 
has been made here, and it seems obvious that the situation 
above and hereafter discussed would not attract acceptable 
or normal refinancing. Indeed, if Robinson could have 
obtained, from some other source, financial assistance that 
would not have placed him in such immediate economic 
jeopardy, it is reasonable to assume that he would have 
done so. Ball’s suggestion about refinancing in this case 
is almost as realistically considerate as shoving a man 
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over a precipice and stating that he will ‘‘probably have 
very little difficulty’? in grabbing a crag or sappling on 
the way down. 


There is one person, other than appellant, who does not 
seem to be entirely deluded by all of this nonsense, and 
that is Robinson. The last question that appellant’s 
counsel asked him and his answer were (R. 1931-2): 


Q Now, Mr. Robinson, . . . have you considered 
whether or not you would endeavor to sell the station 
to avoid foreclosure on the Ball notes if you found 
that you could not meet the payments out of income 
as contemplated, and if refinancing should become 
impractical, ‘ 


[Here an objection was made and overruled.] 
A I considered its possibilities. 


That tells the story. It shows that Robinson apparently 
knows that foreclosure is inevitable and that refinancing 
is impractical, also that he has already been thinking about 
a way out before it is too late. Even though he will have 
no money in the television venture, he will have invested 
a great deal of time and energy and there will also be 
involved the standard broadcast station, WVMI, which is 
licensed to intervenor in Biloxi (Find. 10, R. 2899) and 
represents his present business and source of income. 
Therefore, if he should lose his stock to Ball he might well 
find himself with nothing because, as he admits (R. 1924), 
he would have no recourse against the corporation. This 
situation underscores the truth of this Court’s realistic 
observation in Hettmeyer v. F. C. C. (1937), 68 App. D. C. 
180, 95 F.2d 91: 


‘‘Tt is well known that one of the most powerful 
and effective methods of control of any business, 
organization, or institution, and one of the most potent 
causes of involuntary assignment of its interests, is 
the control of its finances. . . . Perhaps under some 
circumstances the Commission might be justified in 
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insisting upon the complete financial independence of 
an applicant. ’’ 


Certainly, under all of these circumstances, it would 
appear realistically obvious that Ball, as the sole source 
of intervenor’s funds and with Robinson’s controlling 
stock interest as collateral, will have just as much, if not 
more, voice in the conduct of the corporate affairs as 
though he were an officer and/or director. Accordingly, 
he must be considered a ‘“‘principal’’, and ‘‘such factors 
as integration of ownership and management and local 
residence’’, to quote from the Remand Order (Find. 19, 
R. 2902), must be considered in regard to his participa- 
tion in intervenor’s affairs.” 


Point 3. The Commission Erroneously and Arbitrarily Held 
that Appellant’s “forebodings” of Control by Edward Ball are 
“purely speculative”. 


The Commission stated (Conel. 15, R. 2935) : 


‘‘We believe that the facts set forth in our findings 
in paragraphs 19-25, inclusive, warrant the conclusions 
... that the forebodings of control in Mr. Ball charged 
by WLOX are purely speculative, and on the basis of 
the evidence in this record not entitled to credence on 


our part.’’ 


In an earlier conclusion (#7, R. 2932) the Commission took 
a don’t-care attitude and said that ‘‘The loan period is for 





7 The attitude of the Commission in this case is entirely incon- 
sistent with that which it took in a case which it decided Iess thau 
60 days previously (June 7, 1957) involving WORZ, Inc., Orlando, 
Florida. WORZ, Inc., et al., 22 F. C. C. 1254. There the Com- 
mission considered one William O. Murrell a principal of WORZ 
because his wife was president and majority stockholder and he 
held a $18,000 note of a subsidiary corporation and had agreed 
to join with his wife and others in the endorsement of a corporate 
note in the event of a proposed bank loan. He was not an officer 
or stockholder of either the applicant or the subsidiary. This case 
is now pending before this Court as WORZ, Inc., v. F. C. C., No. 
13,996. 
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two years and the uncertain and unplanned financial ar- 
rangements or control changes that thereafter might occur 
(subject, of course, to Commission approval) are specu- 
lative factors that do not alter the clearly defined owner- 
management-operation situation required to be evaluated 
in this proceeding.’’ Of course, this loses sight of Ball’s 
dominant interim position as the personification of the 
threat of foreclosure as well as of his control of the 
finances. 


Appellant would be the first to agree that the Commis- 
sion’s ‘‘findings’’ leave much to be desired to support the 
contention that Ball will gain legal control of intervenor. 
But it is the Commission’s findings that are here in ques- 
tion as having omitted material facts relative to the point 
in issue, not the record. The record supports appellant’s 
charges that Ball will be in a position to dictate the affairs 
of intervenor through control of its finances, even if he 
should not acquire legal control, and that ultimately he 
will be able to gain such control through foreclosure on 
intervenor’s notes which will be secured by Robinson’s 
55% stock interest. 


Enough has already been said relative to the position of 
influence which Ball will hold as the sole supplier of funds 
to intervenor as ‘‘the need for the money arises’’ and 
under terms which may not be met unless Ball should, at 
least, acquiesce in Robinson’s every suggestion regarding 
need and also grant extensions of the notes. However, it 
should be remembered that, on the record in this case, 
such an optimistic eventuality may not be indulged. 


Some very simple arithmetical computations show how 
certain will be default on the Ball loan and how precarious 
will be Robinson’s legal control after the station begins 
operation.® During the first year it is estimated that the 


8 The record is not specific as to just when the two years will 
start to run, but the most optimistic interpretation of the verbal 
‘‘ynderstanding’’ as to the duration of the loan is that the note 
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revenue will amount to $198,000 and that the expenses will 
total $150,000. The expense figure must, necessarily, be 
increased by the interest of not more than 4% on the loan 
and by the allowable depreciation. 


Interest on $300,000 at 4% amounts to $12,000 per year, 
and would be payable quarterly. According to Robinson 
(R. 1931), the assets would be depreciated on the basis 
of one-fourth over a period of five years, one-half over 
ten years, and one-fourth over 20 years. Based upon the 
estimated construction cost of, in round figures, $248,000 
(actually $248,648), the depreciation would total $27,900 
for each of the first five years. This added to the annual 
interest of $12,000 would amount to $39,900. Inasmuch as 
the operating expenses are estimated at $150,000, the 
total required would be $189,900. Jf the anticipated 
revenue of $198,000 were realized it would mean that 
there would be only $8,100 remaining to be set aside 
as a reserve with which to repay the $300,000 loan 
at the end of two years. At this rate there would 
then be accumulated $16,200 with which to pay the 
$300,000 loan. This would represent a shortage of 
$283,800. All of the foregoing figures were contained 
in Appellant’s Exception 58 to the Initial Decision 
and were not questioned in intervenor’s reply. (R. 
2864-5.) The Commission arbitrarily denied them ‘‘as 
not being supported by the record.’’ (Dec. Appdx. ‘‘B’’, 
R. 2941.) Apparently, even the simplest division, addi- 


or notes will mature in two years from the date when the last 
dollar is loaned before the station goes on the air. Therefore, it 
is reasonable to assume that the two years will start to run at least 
when the station goes on the air. 


® This figure is derived from the depreciation of one-fourth of 
$248,000, namely, $62,000 over five years, or $12,400 per year, one- 
half ($124,000) over ten years, or $12,400 per year, and one-fourth 
($62,000) over 20 years, or $3,100 per year, for an aggregate de- 
preciation of $27,900 for each of the first five years. 
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tion, subtraction, and multiplication must be done by a 
witness or the answers are not a matter of record! 


‘Even though the allowable yearly depreciation of $27,900 
were not taken, which would certainly be unbusinesslike, 
especially from a tax standpoint, there would still be a 
shortage of $228,000 ($283,800 less twice $27,900, or 
$55,800). Other optimistic adjustments, such as a lower in- 
terest rate, could not conceivably avoid the inevitable 
shortage. No matter how the figures are juggled, there will 
not even be enough money available to repay a $200,000 
loan, which is $48,000 less than the construction alone. 


In view of these simple considerations it is unnecessary 
to augment the very substantial shortage by answering 
the question as to Federal and State income taxes, 
both of which must be paid before payment is made 
on the Ball loan.%° Obviously, a net profit of $150,000, 
after all taxes, must be realized for each of the first 
two years in order to provide enough money to repay the 
Ball loan at its maturity and avoid foreclosure. 





10 As shown in Exception 58 (R. 2865): Based upon current, 
published Federal and Mississippi State tax rates, it would be neces- 
sary for intervenor to realize revenue averaging approximately 
$539,000 before taxes, or $341,900 more than the anticipated 
$198,000, during each of the first two years. This would leave tax- 
able income of $350,000 after deducting interest $12,000), depre- 
ciation ($27,900), and operating expenses. ($150,000), aggregat- 
ing $189,900. This taxable income of $350,000 would be subject 
to Federal income taxes at the rate of 30% on the first $25,000 and 
52% on the next $325,000, or a total Federal tax of $176,500. 
The Mississippi income tax would amount to $23,313 for a total 
Federal and State tax of $199,813. This would leave $150,187 to 
apply on the Ball loan, or only $187 more than the $150,000 
actually needed for each of the first two years for estimated 
expenses. (A footnote reference explained that the Mississippi 
tax would be at the rate of 2% ($100) on the first $5,000, 3% 
($150) on the second $5,000, 4% ($200) on the third $5,000, 5% 
($500) on the next $10,000, 6% ($19,500) on the next $325,000, 
and a 14% surtax ($2,863) on the total of $20,450, making a 
total State corporation tax of $23,313.) 
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Suffice it to say, the record discloses no method whereby 
intervenor may reasonably expect to realize yearly 
revenue in an amount sufficient to avoid foreclosure 
of the Ball notes and the acquisition by Ball of the 
collateral in the form of 55% of the outstanding stock. In 
other words, the Commission to the arbitrary contrary 
notwithstanding, there is nothing ‘‘speculative’’ about the 
inability of intervenor, according to the record and grade- 
school arithmetic, to meet the terms of the Ball two-year 
loan. 


Point 4. The Commission Erred and Misinterpreted Testi- 
mony in Finding that Edward Ball Will Act Only in an Ad- 


visory Capacity. 

The Commission quoted at length from Robinson’s tes- 
timony (Find. 22, R. 2903-5) and characterized it as ‘‘un- 
equivocal’’ proof that Ball with act only in an ‘‘advisory”’ 
capacity in connection with his loan. In the quoted excerpts 
Robinson asserted that he is ‘‘to retain control’’. How- 
ever, later when he was asked if he would listen to Ball’s 
suggestions as to reductions in salaries and other operat- 
ing expenses, he evaded the question. When asked a sec- 
ond time, he again evaded the question, saying, ‘‘I would 
probably tell him I was manager of the station and presi- 
dent of the corporation, but if I thought he could help me, 
though, I would certainly ask his advice, ...’’™ In other 





11 The entire exchange to which reference is made follows (Find. 
22; R. 2904-5) : 

Q Would you listen to his [Ball’s] suggestions as far as reduc- 
tions in salaries and other operating expenses [are concerned] ? 

A I’ve had quite a few years’ experience along that line in the 
operation of a radio station. I don’t think I would have to ask, 
or consult him on the matter of reducing over-all operating costs 
in that respect. 

Q If he requested that you make such reductions, what would 
be your attitude? 

A I would probably tell him I was manager of the station and 
president of the corporation, but if I thought he could help me, 
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words, while insisting that he would retain control, Robin- 
son admitted that he would accept suggestions from Ball 
but refused to state how he would react to specific sug- 
gestions concerning financial matters, which are Ball’s 
specialty and which go to the very heart of this proceed- 
ing. | 

When the terms of the Ball loan are considered, along 
with Ball’s attitude toward foreclosure and the absence of 
any extension privilege, it is obvious that Robinson would 
not proceed in opposition to any ‘‘advice’’ or suggestions 
made by Ball. The fact that Robinson realizes that he 
would have little opportunity to refinance and thus dispel 
the foreclosure cloud is clearly indicated by his hereto- 
fore-discussed statement that he had considered the possi- 
bility of disposing of the station in order to avoid fore- 
closure and the loss of everything but his memories. There- 
fore, it is no wonder that he evaded the opportunity to 
state flatly that he would disregard Ball’s advice or sug- 
gestions if he felt like doing so. Instead, he stated, ‘‘I 
would probably tell him I was manager of the station 
and president of the corporation’’. That would be no news 
to Ball. It is not a question of titles, or who may legally 
vote stock; the critical fact is, who holds the whip hand. 
The record, when considered in its entirety, clearly points 
to Ball as the person who will eall the plays.?” 


though, I would certainly ask his advice, the same as I would ask 
a banker or any other businessman if I was [sic] having financial 
difficulty, if we were not taking in as much as we were paying out, 
which I have made a rule not to do for the past five or six years 
in my radio station. 


12 The Commission’s Broadcast Bureau recognized, as has this 
Court, that control of corporate finances is control of the corpora- 
tion. In these well-chosen words the Bureau thus expressed itself 
in its Brief in support of its Exceptions (R. 2155-6) : 

“*” , . It is true that the loan agreement and the understanding 
of the parties as to its practical effect do not place voting control 
of the applicant in Edward Ball. However, it is unrealistic to 





—* 
‘ 
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Point 5. The Commission Erred in Excluding Evidence as 
to the Probable Nature and Effect of the Business Advice 
Which Will be Given and the Business Methods Which Will be 
Applied to Intervenor by Edward Ball. 


Much has been said about the ‘‘advice’’ that Ball will 
give to intervenor. In answer to a question by appellant’s 
counsel, Ball admitted (R. 1436, 1440) that, in giving such 
advice he would draw upon the experience which he had 
had in operating other businesses both in Mississippi and 
elsewhere. However, the Examiner ruled out as irrelevant 
and immaterial reference to the business methods applied 
by Ball to the detriment of the mortgage bond holders of 
his Markham Hotel in nearby Gulfport, Mississippi. Pur- 
suant to this ruling (R. 1445), appellant’s counsel made 
an offer of proof (R. 1446-7) of the facts surrounding the 
suit brought in the United States District Court, Biloxi 
Division, in August 1952, Civil Action No. 1249, by Arthur 





ignore the fact that under the agreement Mr. Ball may, in his 
discretion, dictate effectively the manner in which the affairs of 
the corporation are to be conducted. It is for this reason that, in 
evaluating and weighing the comparative factors, we believe Mr. 
Ball must be considered as an important principal rather than as 
a ereditor or an insubstantial 1.5% stockholder. It is proposed 
that Mr. Ball will render business and financial advice to the ap- 
plicant, and it is apparent that his advice will extend beyond 
matters respecting the reduction of salaries and operating expenses 
in the event the station sustains operating losses. While Mr. Ball 
will not live in Biloxi, he will be furnished financial reports of the 
station’s operations on a weekly basis, and he alone will have com- 
plete and exclusive control over the degree of his participation in 
the fiscal and business affairs of the applicant. The record reflects 
that the extent to which he will inject himself into the affairs of 
Radio Associates will be governed solely by the financial success 
of the station as reflected in its financial reports to him. These 
are the prerogatives of ownership. We believe these facts place 
Mr. Ball well beyond the role of a mere creditor since they establish 
that he may, at his election, have an important voice in deciding 
how the affairs of the applicant are to be conducted on a day-to- 
day basis, even though it may be expected that he would not par- 
ticipate in person in the day-to-day operations of the station.’’ 
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F’. Landstreet, Inc., against Hotel Markam, Inc., for the 
appointment of a receiver and the foreclosure of the bond 
mortgage. 


The offer of proof showed that Ball, who had control of 
the Markham, held a substantial number of mortgage 
bonds; that he applied his business methods to the opera- 
tion of the hotel in such a way as to depress the value of 
the bonds so as to enable him to purchase them at a low 
figure; that he did this by directing that business be turned 
away from the Markham and sent to the Edgewater Gulf 
Hotel, which is near Biloxi and where intervenor’s pro- 
posed television station is to be located, thereby increasing 
the revenue of the Edgewater and decreasing that of the 
Markham while at the same time equally apportioning 
the cost of operation between the two hotels. Testimony 
was taken, but before the case could come to trial it was 
settled out of court and Ball paid, with interest, approxi- 
mately the $251,300 par value of the bonds held by the 
plaintiff company. 


The Commission upheld the Examiner’s ruling by deny- 
ing appellant’s exception (#14, R. 2849-2850) as ‘‘imma- 
terial involving a private suit on which there was no ad- 
judication.’’ (Dec. Appdx. ‘‘B’’, R. 2941.) The facts to 
be elicited were in line with the prior admission of the 
witness in answer to a question laying the groundwork 
therefor and they are material to show the character of 
the business methods which Ball had applied to other 
properties in which he was interested. The bonds in the 
Markham case may be likened to the notes which Ball is 
to hold in this case. By applying his peculiar business 
methods he depressed the value of the Bonds. So here 
he will be in a position, if necessary, to apply methods 
which will delay construction and later cause financial 
difficulties which will guarantee his acquisition of Robin- 
son’s controlling stock interest. Appellant’s counsel had 
before him the file in the District Court case and was pre- 
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pared to use it, if necessary, to refresh Ball’s recollection 
as to the facts representative of the business methods which 
he applied in that case. The Commission erred in refusing 
to allow the introduction of this additional evidence of 
the gathering clouds on intervenor’s horizon. 


Point 6. The Commission’s Erroneous Refusal to Hold 
Edward Ball to be a Principal of Intervenor Resulted in Its 
Erroneous Failure to Recognize the Superior Qualifications of 
Appellant. 


The Commission’s grant of intervenor’s application and 
the denial of that of appellant is based upon the conclu- 
sion that the record ‘‘demonstrates the substantial superi- 
ority of Radio Associates over WLOX Broadcasting Com- 
pany in the matter of integration of ownership with man- 
agement and that the experience of the principals of Radio 
Associates is greater than that of the principals of 
WLOX.”’ (Concl. 16, R. 2936.) It will be recalled that 
the primary reasons for the remand of the case were to 
learn the terms of the Ball loan and to determine the ques- 
tion of the ‘‘probable control’’ of intervenor because of 
‘‘the important bearing this information could have on 
such factors as integration of ownership and management 
and local residence’’. (Find. 19, R. 2902.) 


It will be remembered that the Commission recognizes 
that significant comparative considerations ‘‘are those 
pertaining to the principals, that is, the individuals who 
control or own and will take part in making policies 
and conducting the operations of the proposed station.”’ 
(Concel. 1, R. 2929.) In the case of appellant, its president 
has had broadcasting experience in the operation of its 
standard broadcast Station WLOX, and the manager of 
its proposed station has had very extensive experience. The 
president and the members of his board of directors par- 
ticipate in policy decisions and, with one minor exception, 
are long-time residents of Biloxi and, for the most part, 
are active in Biloxi civic affairs. In the case of inter- 
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venor, on the other hand, its president and his wife are the 
only persons who reside in the Biloxi area and are only 
moderately active in civic affairs. His control of inter- 
venor will be pledged to Ball, a resident of Tallahassee, 
Florida, who has had no broadcasting experience and, 
if he should acquire legal control, has no intention of mov- 
ing to Biloxi or taking any part in the day-to-day operation 
of intervenor’s proposed station but will give ‘‘advice’’ 
when he feels like it. In other words, Ball will have a con- 
trolling voice, whenever he desires to use it, over the man- 
ner in which the station is operated on a day-to-day basis. 


When non-resident Ball was ruled out by the Commis- 
sion as a principal or as having any influence over the 
conduct of intervenor’s affairs, the longer broadcasting 
experience of Robinson and his plan, as president and 
majority stockholder, to manage the proposed station and 
have control of its day-to-day operation weighted the 
experience and integration-of-ownership-and-management 
factors in favor of intervenor. In other words, the entire 
Decision is grounded upon the continued dominance of 
Robinson over intervenor’s affairs. 


If Robinson be replaced by Ball as the person whose 
‘voice will be heard and heeded above all others, the greater 
experience of applicant’s principals and the greater in- 
tegration, in appellant, of ownership with management will 
require that preference be given appellant over inter- 
venor. To that end the amount of the proposed loan by 
Ball to intervenor, the time and manner of its availability 
and of its repayment, the attitude of Ball toward any exten- 
sion, and the unwillingness of Ball to give up his right 
to foreclose, assume added significance and constitute an 
influential cloud of coercion which will hang over Robin- 
son’s managerial efforts and will support no more than a 
claim or hope that he will ‘‘actively manage and direct’’ 
intervenor’s proposed station. Thus there will be nul- 
lified the basis for the Commission’s Decision which is 
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the positive continuation of Robinson’s legal and actual 
control of intervenor and of its proposed television 
operation. 


VII 
CONCLUSION 


THEREFORE, based upon an impartial appraisal of the 
entire record and especially of the control of intervenor’s 
finances, the questions presented must be answered in the 
affirmative and the Commission’s Decision must be reversed 
and the cause remanded. 


Respectfully submitted, 


Exzor C. Lovett 
Attorney for Appellant 
734 Fifteenth Street, N. W. 
Washington 5, D. C. 


February 6, 1958 
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STATEMENT OF QUESTIONS PRESENTED 


Intervenor believes that the issues in this case are as 
follows, without conceding the correctness of any legal or 
factual premise implicit in the formulation of the questions: 


1. Whether, under the circumstances of this case and in 
the light of the hearing record, the Commission erred in 
failing to find that Edward Ball, a 1.5% stockholder, who 
is neither an officer or director of intervenor, which is 
owned by Odes E. Robinson, a 62.8% stockholder, (Mrs.) 
Frances L. Robinson, a 1.9% stockholder, James H. McKee, 
a 30.4% stockholder, and (Mrs.) Kathleen Sutton McKee, 
a 3.1% stockholder, there being no other privity of interest 
between Edward Ball and any such other stockholder, and 
is to lend intervenor all of the money which is to be used 
for the construction and initial operation of its proposed 
television station, is a ‘‘principal’’ of intervenor, and is to 
be so considered in evaluating the several factors relative 
to the comparison between intervenor and appellant. 


2. Whether the Commission should not, in fact, have con- 
sidered Mr. Ball a principal in a position to dictate the 
manner of operation of the proposed station and who could 
probably gain legal control of intervenor. 


3. Whether the Commission erred in refusing to receive 
evidence as to the business activities of Mr. Ball in other 
irrelevant matters, which other activities were sought to 
be introduced to show that he would apply similar treat- 
ment to intervenor. 
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WLOX Broapcastine Company, Appellant, 
v. 


FreperaL Communications Commission, Appellee, 
Rapio Associates, Inc., Intervenor. 


On Appeal from a Decision of the Federal Communications 
Commission 


BRIEF FOR INTERVENOR 


I, COUNTER-STATEMENT OF THE CASE 


Intervenor, Radio Associates, Inc., is substantially in 
agreement with the recitations contained in the first five 
paragraphs of the Statement of the Case appearing in the 
Brief of Appellant, WLOX Broadcasting Company. Since 
the remainder of WLOX Broadcasting Company’s State- 
ment of the Case is either argumentative or incomplete in 
particulars pointed out in the argument contained in this 
Brief, Radio Associates, Inc., cannot join therein. 
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All facts material to the consideration of the questions 
presented, with reference to the pages of the original Rec- 
ord (indicated by ‘‘R  ’’) filed with this Court by the 
appellee, Federal Communications Commission, sufficiently 
appear in the argument contained in this Brief. 


Il. SUMMARY OF ARGUMENT 


After a comparative hearing, the Commission has made 
findings of basic facts as to all differences of substance 
urged upon it between the competing applicants. The find- 
ings of basic facts are supported by substantial evidence 
and the Commission’s decision that the application of Radio 
Associates, Inc., should be granted is based upon findings 
of ultimate facts which rationally follow from the findings 
of basic facts. This Court, therefore, cannot but affirm. 


il, ARGUMENT 


Appellant’s Complaint (Points 1-6 Inclusive) Is Based Entirely 
Upon Allegations That the Commission Erred in Not Giv- 
ing More Weight to Ball as a Principal in Intervenor Be- 
cause of the Creditor Relationship. Such Allegations Are 
Clearly Without Merit. The Commission’s Findings of 
Fact Are Amply Supported by the Record, and the Con- 
clusions Drawn Therefrom Logically Flow From Such 
Findings. Under Such Circumstances, the Court Should 
not Disturb the Judgment of the Commission 


The gist of appellant’s complaint is, that because Ball, 
a 1.5% stockholder, (he owns 5 shares) but neither an 
officer nor director, will loan to intervenor all funds neces- 
sary for the proposed construction and initial operation, 
the Commission should have given more weight to his par- 
ticipation in judging the comparative qualifications of ap- 
pellant and intervenor under the criteria of integration of 
ownership and management, local residence, and broadcast 
experience. 


It is clear the mere relationship of a creditor, or a pre- 
ferred stockholder, who will advance substantially all funds 
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relied upon by an applicant, does not constitute a principal 
for the purpose of including one in weighing comparative 
qualifications of competing applicants in the light of deci- 
sionally significant criteria urged by appellant. In the case 
of Bay State Beacon, Inc. v. F.C-C., 84 U.S. App. D.C. 216, 
171 F. 2d 826 (1948), this Court affirmed the Commission’s 
conclusions regarding integration of ownership and man- 
agement and local ownership as being supported by the 
record. In that case, the Commission found that one 
Joseph F. Curran would supply all of applicant’s capital, 
would own all of its preferred non-voting stock but would 
own none of its common voting stock. He was not a local 
resident, nor did he have any radio experience. He pro- 
posed to devote considerable time to the station on a rather 
broad policy level, but not on a day-to-day basis. In its 
Decision, the Commission minimized the weight to be given 
his presence in weighing comparative qualifications as he 
had no voting stock in the applicant despite sole reliance 
upon him for capital. As stated above, this Court affirmed 
the Commission in this respect. Likewise, in the instant 
ease, the Court must affirm the Commission’s conclusion 
that the mere existence of Ball as a creditor does not make 
him a principal in weighing the comparative factor of 
integration of ownership and management of appellant and 
intervenor. 


The Commission has found that intervenor is ‘‘controlled, 
managed and directed’’ by Robinson, the President, Treas- 
urer, General Manager and a 62.8% stockholder, and that 
the ‘‘loan arrangements’’ will not deprive him of his rights 
nor deter him from exercising his responsibilities in con- 
ducting the business of the corporation. 


Although Ball’s business and financial advice would be 
available, it would be followed solely at Robinson’s dis- 
cretion. (Find, 25; R. 2251). The evidentary findings 
made by the Commission (R. 2248, 2249 and 2250) amply 
support its basic finding. As a result, the Commission 
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held that ‘‘evidence does not warrant the inference that 
policies or operating practices (of Intervenor) will or may 
be effectively dictated or controlled by Mr. Ball’’. Appel- 
lant here is requesting this Court to direct the Commission 
to draw such inferences. Ball is neither an officer nor 
director of intervenor and has no interest, desire, aspira- 
tion, agreement or understanding to ever become such. He 
is merely a 1.5% stockholder. There are no plans, there 
have never been any discussions between Ball and Robinson 
regarding the possibility of Ball purchasing additional 
stock in intervenor, nor is there any agreement whereby 
Ball would accept stock in payment of his note. (Tr. 625- 
626 ; 719; 729; 732). The only service which Ball will offer 
to intervenor is advice on business and financial matters, 
a field in which he would appear to be eminently qualified 
by experience. He will be acting only in an advisory 
capacity and even in this field, as pointed out by the Broad- 
east Bureau on page 14 of its proposed findings and con- 
clusions, dated April 13, 1956, the record does not contain 
a single suggestion that intervenor will be required to act 
upon any advice which Ball may give. On the record, Ball 
has no voice in the operation, he is a creditor, and at this 
stage has no right or authority to exercise any power at all 
over the operation of the station. However, since the Com- 
mission’s own findings are based upon substantial evidence, 
it is not within the province of this Court to direct the 
Commission to draw inferences leading to an opposite con- 
clusion. Black River Valley Broadcasts v. McNinch, 69 
U.S. App. D.C. 311, 313, 101 F. 2d 235 (1938); Tampa 
Times Co. v. F.C.C., 97 U.S. App. D.C. 256, 230 F. 2d 224 
(1956); McClatchy Broadcasting Co. v. F.C.C., 99 US. 
App. D.C. 195, 239 F. 2d 15 (1956) ; Pinellas Broadcasting 
Co. v. F.C.C., 97 US. App. D.C. 236, 230 F. 2d 204 (1956). 


Although appellant has conceded (as did the Broadcast 
Bureau, the Hearing Examiner and the full Commission) 
that intervenor is financially qualified (pp 10-11, Appel- 
lant’s Brief), it nevertheless urges error because of the 
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Commission’s failure to conclude that Ball will eventually 
acquire Robinson’s stock under the pledge agreement which 
gives Ball a right to foreclose on his note should intervenor 
not meet its payments. After considering appellant’s Ex- 
ceptions to the Initial Decision on this point, the Commis- 
sion found that ‘‘there is no record evidence indicating a 
probability of Robinson losing his stock under the pledge 
agreement’’, (Find. 25, R. 2251). Here again, appellant 
is urging this Court to find error by the Commission be- 
eause of its refusal to assume, at this early date, that an 
applicant, already found financially qualified, was going to 
default on its principal and interest payments. The most 
that can be said for appellant’s position is that intervenor 
will have a relatively large debt for several years, but as 
this is quite common in television enterprises, it offers no 
cause for assuming that non-creditor stockholders will 
capitulate to fellow stockholders, who happen to be credi- 
tors. The Commission, in its Memorandum Opinion and 
Order of September 15, 1953 held that— 


‘In a comparative television proceeding, evidence as to 
the amounts and sources of loans which an applicant 
has proposed is not admissible as going to the question 
of control of the applicant. The mere fact that loans 
will be made by stockholders or relatives of stock- 
holders is not enough to compel an inference that such 
stockholders will possess control greater than that 
normally vested in stockholders. Some additional fac- 
tor must be shown to exist. It cannot be assumed that 
the applicant will default on its principal and interest 
payments.’? WKRG-TYV, Inc. v. The Mobile Television 
Corporation, 9 Pike & Fischer Radio Regulation 965 
(specifically pp. 5, 6, 7, 8). 


Indeed, if the Commission had indulged in the type of spec- 
ulation urged by appellant, this Court would have just 
cause to reverse the Commission for making determinations 
upon predictions having no basis in this record. 
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Iv. CONCLUSION 


For the foregoing reasons, it is respcetfully submitted 
that the Commission’s action should be affirmed. 


Respectfully submitted, 


Maurice R, Barnes 
543 Munsey Building 
Washington 4, D. C. 
Attorney for Intervenor 
Of Counsel: 


Barnes & NEILSON 
543 Munsey Building 
Washington 4, D. C. 


April 10, 1958 
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PRELIMINARY STATEMENT 
Appellee states (Br. pp. 10-11): that the ‘‘principal prob- 
lem?’ in. this case is whether Edward Ball, as the sole source 
of all of intervenor’s funds which will be available for the 
proposed television station construction and operation, 
‘‘will, in fact, be in a position to control or influence 
managerial and policy-making decisions.’’ Appellant 
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is willing to accept that statement without the words 
‘‘managerial and’’, There is no question but that, 
even if he should obtain actual legal control through 
foreclosure, Ball would take no part in the day-to-day 
operation of the station and so would not control or 
influence ‘‘managerial and’’ policy-making decisions ex- 
cept in the very broadest sense. However, even before 
that time Ball will have a controlling voice, whenever he 
desires to use it, over the manner in which the station is 
operated on a day-to-day basis. 


Appellant suggests the use of the definition upon which 
the parties agreed in the case of WORZ, Inc. v. F.CL., 
No. 13,996 in this Court and now awaiting decision follow- 
ing argument on April ist. There both the Commission? 
and intervenor accepted appellant’s definition of ‘‘prin- 
cipal’’ as a ‘*person who is an: officer, director, or substan- 
tial stockholder, or who is in a position effectively to exer- 
cise control or to imfluence corporate or managerial deci- 


sion by any legitimate means.’’ (See appellant’s Reply 
Brief, pp. 1-2, with references.) In one respect, this defi- 
nition is narrower than that used by appellee because it 
requires effective exercise of control or influence. Such 
a definition still comprehends Ball if all of the record facts 
be considered. 


ARGUMENT 
A. Appellee’s Assertions Emphasize the Truth of Appellant's 
Contention That All of the Facts of Record Bearing Upon the 
‘Ball Loan Agreement Were Neither Found Nor Considered. 


Appellee objects (Br. p. 1) to appellant’s statement of 
the case on the ground that it is ‘‘incomplete’’. Appellee 
then states (Br. pp. 45) that ‘‘The Commission concluded 
after a detailed analysis of all of the evidence surrounding 

the agreement including the unequivocal testimony of 


1*¢Commission’’ and ‘‘appellee’’ will be used interchangeably throughout 
this brief. 
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both Ball and Robinson (R. 2249-2250)? that control of 
Radio Associates would not pass to Ball upon execution of 
the loan agreement (R. 2281).’’ As stated in appellant’s 
original brief (p. 1) and as hereinafter recalled, the Com- 
mission’s ‘‘detailed analysis’’ was based upon far less than 
‘‘all the evidence found in the agreement’’—in fact, the 
Commission deliberately refused to find much of it, and 
most of that which was omitted is also completely ignored 
by both appellee and intervenor in their briefs. 


For example, appellee presumes to specify (Br. p. 11) 
the facts upon which apellant relies ‘‘to spell out Ball’s 
role as a principal’. However, it conveniently omits, just 
as did the Commission in its decision, many of the facts 
which appellant considers material, upon which it relies, 
and which it incorporated in an exception (312, R. 2847-8) 
which the Commission denied ‘‘as not being supported by 
the record.’’ The omitted facts (Appellant’s Brief, Point 
1, pp. 11-15) include the estimated construction cost, the 
estimated operating expense and expected revenue for the 
first year, the depreciation rate, the fact that Ball will 
not give up his right to foreclose in the event of default on 
the notes, that if Ball should acquire control he would not 
move to Biloxi, that Ball has no television experience,’ 
that Robinson realizes that if the loan be not paid and if he 
be unable to refinance he will lose all of his collateral, and 
that he has considered trying to sell the station if he should 


2 Appellant’s references to the Decision are to the document listed as 
Item 164 in the certified record and bearing pages 2895 through 2942. For 
some unknown reason the Commission included in the record an identical 
copy of the Decision as Item 94 bearing pages 2240 through 2287. Appel- 
lee’s and intervenor’s references to the Decision are to the latter copy. In 
order to avoid the confusion that would be inherent in printing both copies 
of the Decision in the Joint Appendix, only one will there appear, but dual 
record page numbers will be placed in the margin, at least where references 
are made to each. 


3 Admittedly, Ball’s lack of television experience and his unqualified in- 
tention not to move to Biloxi become important only if he be considered a 
principal and a potentially dominant influence. 
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be faced with such a prospect. Althongh these facts be 
clearly supported by the record, as shown by the references 
already meticulously given, the Commission refused to 
find them because they were, allegedly, ‘‘not supported by 
the record.’’ In other words, by this simple device, the 
Commission refused to consider the whole record. 


Now it becomes the province of this Court, under Sec- 
tion 10(e) of the Administrative Procedure Act,* to review 


the ‘‘whole record’’ before it in determining whether or 


not the Commission’s findings are supported by substan- 
tial evidence. Furthermore, as declared by the Supreme 
Court in Universal Camera Corporation v. National Labor 


‘Relations Board, 340 U. S. 474, at 488: ‘‘The substantial- 


ity of evidence must take into account whatever in the rec- 
ord fairly detracts from its weight. This is clearly the 


‘significance of the requirement ... that courts consider the 


whole record.’’ If the whole record be considered, the con- 
clusion feared and evaded by appellee and intervenor will 
be reached—Ball must be held to be a principal of inter- 
venor, with control of its finances, and his qualifications 
as such must be examined and then compared with those 
of appellant’s principals. 

It is interesting to note in passing that intervenor points 
with confidence to a Memorandum Opinion and Order said 
to have been issued by the Commission on September 15, 
1953, in ‘“‘WERG-TV, Inc., v. The Mobile Television Cor- 
poration,’ 9 Pike & Fischer Radio Regulation 965. In the 


first place, there is no case so styled. Reference is obvi- 


ously to the consolidated proceeding involving the appli- 
cations of WKRG-TV, Inc., and The Mobile Television Cor- 
poration. In the second place, the material quoted by in- 


'tervenor does not appear in the Opinion, but only in one 


of the Pike and Fischer headnotes. In the third place, 
the Opinion is not by the Commission but by a Hearing 


_ Examiner. In the fourth place, the Examiner held (p. 967) 





45 U.S.C. $$ 1001-1011, 60 Stat. 237-244. 


4) 


4> 


4) 





5 


that “‘Carcumstances may exist which compel an infer- 
ence that one or more minority stockholders will exert 
a dynamic and irresistible influence in the company’s af- 
fairs.”? But he found that in the case before him the 
elements cited were ‘‘too frail to support the burden of 
the inference’? that he was asked to draw. The ‘“‘cir- 
cumstances’? or, to use the language of the quoted headnote, 
the ‘‘additional factor’? which did not appear in the 
WKRG-TV case, are abundantly present im the case at 


bar. However, as above set forth, the Commission con- 


viently failed to find many of the material facts al- 
though they were called to its attention by appellant’s 
Exceptions. 

Appellee also objects to appellant’s statement of the 
case on the ground that it is “argumentative’’. It is 
only argumentative in its logical recitation of all of the 
pertinent and material facts, all of which are supported by 
record references. As this Court well knows, facts are 
often more devastatingly effective than mere argument. 
That may be true in this case. That may be why appellee 
contmues to ignore many facts. Apparently appellant 
has supplied the deficiency where it burts the most. 


B. Appellee to the Contrary Notwithstanding, Ball Will 
Loan a Maximum of $300,000 and He Will Have at Least an 
Equal Voice in Determining the Amounts of the Loan Install- 
ments. 


Appellee objects (Br. p. 11, fn. 2) to appellant’s refer- 
ence to $300,000 as being the maximum amount which Ball 
would lend to intervenor. However, his initial testimony 
was (R. 1416): ‘‘The nature of the agreement is that I 
have agreed to loan to [sic] a maximum of $300,000 bo put 
in the station if the permit is secured .. .”? (Emphasis 
supplied.) After an attempt to obtain from him a figure 


- above $300,000 which he might lend, all that appellant’s 


counsel was able .to elicit from Ball was this statement 
(R. 1423): ‘‘My financial condition is such that if at that 
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time I decided that was desirable I could furnish additional 
funds.’’ 


Robinson was under no illusion as to the maximum 
amount that he had any hope of obtaining. After Ball 
testified, Robinson voluntarily stated (R. 1551), when asked 
whether he would deliver all of his stock to Ball at the 
time the first loan is made: ‘‘Yes, I have agreed to put 
up that collateral, 55% of the—of my stock in Radio Asso- 
ciates as collateral for this loan, and from the proposed 
costs and so forth I will probably need all of the $300,000.’’ 
(Emphasis supplied.) 

Appellee quotes (Br. p. 12) from the record to show 
that the money will be loaned by Ball upon Robinson’s 
demand. It is true that Robinson stated, in answer to 
the question as to when the money would be loaned, ‘‘Upon 
need and at my demand.’’ However, of far more im- 
portance, and certainly of controlling significance, is the 
fact that Ball, the man who will loan the money, when 
asked who would determine the amount of each install- 
ment of the loan, stated (R. 1424) : ‘‘Mr. Robinson and my- 
self.’* Obviously, the statements of Robinson and Ball 
are not consistent. However, in the absence of any written 
agreement on the part of Ball as to exactly what the pro- 
cedure would be, his word is certainly to be accepted above 
Robinson’s because he is the one who holds the purse 

It is thus apparent how tenuous and optimistic is ap- 
pellee’s assertion (Br. p. 13) that ‘‘the uncontradicted evi- 





5 Ball’s testimony on this point, on cross examination by appellant’s counsel, 
follows: (R. 1424): 

Q. Will the money be loaned all at one time? 

A. Not necessarily. 

Q. In what amounts will the money be furnished? 

A. As the situation develops and the need for the money arises. 

Q. Who will determine the amount of each payment of each install- 

ment of this loan? 
A. Mr. Robinson and myself. 


c 


dence at the hearing showed that the piecemeal manner of 
securing the actual money from Ball would operate to 
the very real advantage of Radio Associates and Robinson, 
its majority stockholder, rather than being used to give 
Ball a controlling influence in the station’s affairs.’’ 
The evidence upon which the Commission relies is not 
only contradicted but it is contradicted by the one person 
who is in a position effectively to contradict it, namely, 
Ball. The fact that the ‘‘piecemeal manner’’ of making 
the loan would be subject to Ball’s determination as well 
as Robinson’s supports appellant’s contention that Ball 
would have a controlling influence in intervenor’s tele- 
vision affairs even during the course of construction. 


Intervenor states (Br. p. 4): ‘‘On the record, Ball has 
no voice in the operation, he is a creditor, and at this 
stage has no right or authority to exercise any power at 
all over the operation of the station.’’ Appellant has no 
quarrel with this statement. Ball 2s a creditor to the ex- 
tent of $2,500 which he has already loaned intervenor en- 
tirely apart from the agreement to loan $300,000 for tele- 
vision construction and operation. (Find. 23, R. 2906.) 
Of course, no ‘‘right or authority’’ would be derived from 
the preliminary loan of $2,500. Furthermore, it is doubt- 
ful if Ball be particularly interested in the operation of 
WVMI (AM) which is now licensed to intervenor. 


The important point in this case concerns the influence 
which Ball will be in a position effectively to exercise 
over both the construction and operation of the proposed 
television station. As already noted, even during the 
period of construction Ball would be in a controlling posi- 
tion because, according to him, the loan will be made as 
‘‘the need for the money arises’’, and the amount of the 
installments will be determined by him jointly with Robim- 
son. However the need for the money has not yet arisen 
for the simple reason that construction has not commenced. 
Indeed, from all appearances, intervenor has wisely de- 
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cided to abandon any thought of construction during the 
pendency of this appeal because any construction would 
be at the risk of having been done under a permit which 
might be withdrawn pursuant to a remand of the case by 
this Court. 


‘C. Appellee Would Replace Realism With Superlative Opti- 
mism in Determining Intervenor’s Capacity to Meet the Terms 
of the Proposed Loan, 


While appellee charges appellant with speculation as 
to the ability of intervenor to meet the loan terms, appellee 
itself indulges in speculation when it states (Br. p. 17) that 
‘‘normally a television station can be expected to have a 
substantially greater income after its first year’s opera- 
tion is behind it.’? There is nothing in the record to sup- 
port such a statement. Indeed, appellee knows full well 
that there are not publicly-available any television-rev- 
enue figures for a market the size of Biloxi with comparable 


competitive signals reaching the area from outside stations. 
It also knows that all that may be considered in this rec- 
ord is Robinson’s optimistic estimate of gross revenue of 
$198,000 for the first year. 


Appellee engages in a further bit of optimistic specula- 
tion when it states (Br. p. 18) that Ball ‘“was convinced 
that Radio Associates would either be able to pay it [the 
loan] off or refinance from him or some other source (R. 
1517).’? (Emphasis supplied.) However, the record ref- 
erence upon which reliance is placed shows that when Ball 
was asked by Commission counsel if he, Ball, wonld see 
that Robinson got another loan in the event of default 
by intervenor, Ball stated (R. 1517): *‘No, not me. I said 
‘I thought he [Robinson] could arrange it because of his 
experience in the radio field, and by that time in the TV 
field, and with his wide acquaintance, to refinance himself.’’ 
(Emphases supplied.) 
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Appellee then refers to the fact (Br. p. 18) that Ball 
testified that he had rarely resorted to the necessity of 
foreclosure in his banking career and also that the banks 
with which he was connected had loaned over $150,000,000 
in the last 15 years without a single foreclosure. However, 
it is to be noted that these were all loans made by banks 
with which Ball was connected. They were not personal 
loans by Ball. As appellant has heretofore shown (Br. 
Point 5, p. 25), the Commission upheld the Examiner’s 
ruling denying appellant the right to introduce evidence 
as to Ball’s attitude toward businesses in which he was 
personally involved and which he personally desired to 
take over. 


In view of appellee’s tendency to look only upon the rosy 
side of the street and to close its eyes to any part of the 
record which should change its optimism to pessimism, it 
is not surprising that it should finally come to the de- - 
lightful conclusion (Br. pp. 18-19) that ‘‘even if Radio 
Associates’ profit margins are not great enough to pay 
off the Ball loan in full when it matures, they should, as 
Ball agreed, have little difficulty in refinancing the loan 
from other sources should Ball no longer wish to be asso- 
ciated with the enterprise.’’ That is, indeed, optimism at 
its superlative best. As stated in appellant’s original brief 
(pp. 17-18), such a conclusion is contrary not only to the 
Commission’s policy in other cases but also to the re- 
quirements of the Communications Act. 


In view of the Commission’s charge of ‘‘speculation’’ 
in regard to the financial difficulty that appellant asserts 
‘will beset intervenor from the outset and place it at the 
merey of Ball, it is appropriate to wonder whether any 
situation would cause the Commission to conclude that the 
lender of all available funds would assume the status of 
@ principal and be the one who would call the plays in 
the venture. As appellant has already clearly shown by 
the simplest sort of arithmetic (Br. Point 3, pp. 20-22), if 
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the anticipated gross revenue of $198,000 were realized dur- 
ing each of the first two years and the interest and de- 
preciation mentioned in the record were deducted, there 
would be a shortage of $283,800 when the loan of $300,000 
is to be repaid at the end of two years. Even eliminating 
depreciation there would still be a shortage of $228,000. 
If the conservative interest figure of $24,000 were also 
eliminated there would still be a shortage of $204,000. And 
this ts before taxes. In other words, it would be neces- 
sary for intervenor to realize more than twice its antici- 
pated revenue before it would stand the remotest chance 
of meeting the repayment terms of the Ball loan. 


Appellee seeks to gloss over the situation by the com- 
ment (Br. pp. 16-17) that appellant ‘‘treats the interest 
on the $300,000 loan as if the entire loan is to be made at 
the commencement of the station.’’ Presumably, appellee 
means the commencement of operation, not the commence- 
ment of construction. Anyway, appellant treats the loan 
as being made by the time the station goes on the air, with 
the two years starting to run at that time. (Appel- 
lant’s Br. p. 20, fn. 8.) By then construction would 
have been completed at an estimated cost of $248,000. 
A large part of the $248,000 would have been borrowed 
months before air time and would have been drawing in- 
terest. Therefore, appellee’s statement (Br. p. 17) that 
‘“‘much of the interest payments will mot commence at 
once’’ is highly unrealistic. 


After construction is completed, $52,000 of the loan will 
still, presumably, be available. Before the station goes on 
the air it will be necessary to employ the television staff, 
train them to work together, prepare initial programming, 
engage in publicity, and incur other pre-operational ex- 
penses. When the station goes on the air it will be neces- 
sary to have an operating fund for salaries and other ex- 
penses. Therefore, precious little, if any, of the $300,000 


ii 


will remain unborrowed at the commencement of opera- 
tion.® 

Appellant is convinced that the computation of inter- 
est only from air time is most conservative. But, as noted, 
even if the interest be not ineluded and if depreciation be 
not taken, the situation will still be short more than $200,000 
when the $300,000 loan matures. If the optimistic gross 
revenue figures be not realized, the shortage will be pro- 
portionately greater. 

Appellant doubts whether any loan terms could be im- 
posed that would cause the Commission to admit that the 
element of speculation as to repayment would be removed! 
However, there must be some point where the rule of 
reason and common sense forcibly dictates the conclusion 
reached by appellant—the conclusion that the loan terms 
place intervenor in inevitable jeopardy, that Ball is in 
control of the finances and in potential control of the busi- 
ness, and that he must be considered a dominant principal 
in intervenor. That point has clearly been reached here. 


This Court should not only require the Commission to 
consider the whole record but should also remind it that 
‘cone of the most powerful and effective methods of control 
of any business ... is the control of its finances.’” Robin- 
son is already convinced of this fact even if the Commis- 
sion be not. At least he admitted (R. 1931-2) that he has 
considered the possibility of selling to avoid foreclosure on 
the Ball notes if he should find that he can not meet the 


6 Appellant assumes that appellee would not be so fantastically unrealistic 
ay to believe that the commencement of the two-year period of the loan 
could be indefinitely postponed by Robinson’s refusal to join in a request 
for a loan of the last dollar of the $300,000. It is a safe bet that Ball will 
determine when the last money has been loaned so that the two years will 
start to run. 


7 Hettmeyer v. F. C. C., 68 App. D.C. 180, 95 F. 2d 91, previously cited 
by appellant (Br. p. 18). 
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payments out of income and if refinancing should become 
impractical. Only the Commission is imbued with such 
superlative optimism and lack of realism that it continues 
(Br. p. 15) to characterize the Ball Ioan and terms as con- 
stituting Ball merely ‘‘a banker from whom Radio Associ- 
ates would receive its necessary financial resources’’. 
Appellant is confident that this Court will agree that 
this argument is not, to use appellee’s language (Br. 
p. 15) ‘‘worthy of acceptance by reasonable men’’. 


Respectfully submitted, 


Ex1sor ©. Loverr 
Attorney for Appellant 
734 Fifteenth Street, N. W. 


Washington 5, D. C. 








